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1010  Wisconsin  Avenue 
Washington,  D.C. 


The  above-entitled  matter  came  on  for  hearing., 


pursuant  to  notice,  at 


BEFORE:  .HON  JOHN  J.  MATHIAS, 

Administrative  Law  Judge 

APPEARANCES : 

On  behalf  of  the  Complainant: 

TOM  SCHAUMBERG,  ESQ 
CECILIA  GONZALES,  ESQ, 

PAUL-  PLAIA,  ESQ. 

Plaia  &  Schaumberg 
1019  19th  Street,  NW 
Washington,  D.C..  20036 

A  SIDNEY  KATZ,  ESQ. 

DONALD  C.  WELSH,  ESQ. 

Fitch,  Even,  Tabin,  Flannery  &  Welsh 
135  South  LaSalle 
Chicago,  Illinois  60603 
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On  behalf  of  the  Respondent: 

RICHARD  G.  KINNEY,  ESQ. 

Kinney  &  Niblack 

55  E.  Jackson  Blvd  Suite  1645 

Chicago/  Illinois  60604 

r 

On  behalf  of  the  International  Trade  Commission: 

SAMUEL  BAILEY',  ESQ. 

701  E.  Street,  NW 
Washington,  D.C. 

On  behalf  of  the  Department  of  Justice 

THOMAS  J.  BYRNES,  ESQ. 

Civil  Division 

U.S.  Department  of  Justice 

Washington,  D.C.  20530 
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proceedings 

JUDGE  MATHIAS:  Good  morning,  please  come  to  order 
Mr.  Bailey  isn't  here  yet  but  possibly  if  the^re  are  any 
preliminary  matters  that  need  to  be  discussed,  we  could  get 

those  out  of  the  way.  * 

MR.  PLAIA:  Yes,  Your  Honor. 

JUDGE  MATHIAS:  All  right,  Mr.  Plaia. 

MR.  PLAIA:  I  wish  to  make  an  oral  application 
for  a  subpoena  to  be  issued  for  this  afternoon,  maybe 
starting  at  2:30.  I  have  asked  my  office,  to  prepare  one 
that  I  expect  to  be  here  momentarily  for  your  signature  for 
a  Mr.  Bernie  Dietz.  On  the  basis  of  our  interview  of 
Copyright  Office  personnel,  we  understand  that  Mr.  Dietz 
was  present  at  a  critical  meeting  and  that  the  —  his 
recollections  are  not  consistent  with  those  of  a  witness 
who  Mr.  Kinney  will  be  presenting. 

JUDGE  MATHIAS:  Is  this  to  be  a  rebuttal  witness? 

MR.  PLAIA:  Yes,  Your  Honor. 

JUDGE  MATHIAS:  I  doubt  if  we  are  going  to  gei 
to  him  at  2,30  this  afternoon.  But  I  will,  and  I  would  uke 

you  to  mate  sure  that  he  isn't  sitting  around  here  all  day 

waiting ,  but  I  will  nn 

sign  the  subpoena  when  it  is  presented 


to  me. 


MR.  PLAIA:  Thank  you,  Your  Honor. 

*®*  KMNEY:  Y°Ur  i  would  like  to,  are  we 
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on  the  record? 

JUDGE  MATHIAS:  We  are  on  the  record. 

MR.  KINNEY:  I  would  like  to  call  Mr.  Larson. 

JUDGE  MATHIAS:  Excuse  me?  ' 

MR.  KINNEY:  I  would  like  to  call  Mr.  Larson. 

JUDGE  MATHIAS:  All  right,  I  was  trying  to  wait 
a  moment  or  two  until  Mr.  Bailey  showed  up.  But  I  thought 
if  there  were  any  preliminary  matters,  we  could  get  those 

out  of  the  way  while  we  were  waiting. 

MR.  PLAIA:  I  might  fill  that  with  another  pre¬ 
liminary  matter  and  that  is  that  I  would  like  permission 
of- the  Court  to  release  after  midday  today  the  test  set  up 
for  —  so  that  we  can  take  it  to  Chicago,  Illinois.  We  think 
we  can  return  it  here  by  Wednesday. 

Secondly,  we  have  an  Exhibit  that  we  have  used 
here,  which  is  I  believe  is  CPX-1,  the  Pac-Man  Artie  Board, 
video  game  board.  That  was  produced  pursuant  to  discovery 

in  this  case  and  also  in  the  Chicago  District  Court  case 

*  ) 

and  the  Chicago  District  Court  will  be  beginning  a  preliminary 
injunction  hearing  on  Monday  morning.  And  we  would  like 
to  be  able  to  use  the  evidence  there  and  then  return  it  here. 
MR.  KINNEY:  Are  you  done? 

MR.  PLAIA:  I  wanted  to  indicate  that  that  would 
be  the  certified  tapes  also  that  we  have  here.' 

JUDGE  MATHIAS:  All  right.  I  wanted  to  check 
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to  see  —  I  am  not  all  that  familiar  with  ITC  procedures. 

I  am  informed  that  has  been  done  in  the  past,  so  you  may 

remove  the  equipment  with  the  understanding  that  it  will 

L- 

be  returned,  %  7 

r 

MR,  KINNEY:  Your  Honor. 

JUDGE  MATHIAS:  Yes,  Mr.  Kinney? 

MR.  KINNEY:  I  have  no  objection  to  the  removal 
of  the  equipment  and  returning  it,  but  perhaps  if  they  remove 
it  at  12  noon,  it  will  deny  me  the  opportunity  to  ask  my 
witnesses  about  it. 

JUDGE  MATHIAS:  I  thought,  I  didn't  think  that 
yOu  were  using  the  test  equipment. 

MR.  KINNEY:  Well,  I  do  have  a  couple  of  questions 
about  the  test  equipment  I  am  going  to  ask  my  witnesses. 

JUDGE  MATHIAS:  Mr.  Plaia,  would  it  be  possible 
for  you  to  remove.it  at  a  later  time? 

MR.  PLAIA:  Yes,  but  yesterday  when  he  was  listing 
his  witnesses,  he  indicated  that  he  would  have  Mr.  Larson 
and  Mr.  Huang  this  morning  and  at  1:30  he  was  starting  with 
the  Copyright  Office  personnel.  Would  you  be  - 

MR.  KINNEY:  You  are  absolutely  right,  but  I  said 
I  intended  to  interrupt  Mr.  Huang's  deposition  -  or  his 

°nY  excuse  roe,  so  as  to  accommodate  the  Copyright 
Office  personnel,  their  time  schedules. 

PLAIA;  Can  we  ask  if  you  would  try  to  work 
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with  the  equipment  early  in  his  testimony  so  that  we 
because  we  do  have  to  pack  it  up  and  to  take  it  to  Chicago. 

MR.  KINNEY:  It  all  depends  on  how  many  objections 
and  time  delays  and  other  matters  that  come  ifito  this 
testimony.  We  will  try. 

JUDGE  MATHIAS:  All  right,  I  am  going  to  ask  you 
to,  do  your  best  to  try  to  accommodate  Mr.  Plaia  and  we  will 
just  see  what  happens  from  there  on  in. 

All  right,  I  am  not  going  to  wait  any  longer.  You 
may  call  your  first  witness,  Mr.  Kinney. 

MR.  KINNEY:  I  would  like  to  call  Mr.  Craig  Larson. 

JUDGE  MATHIAS:  Mr.  Larson,  will  you  please  take 

the  stand? 


Whereupon, 


CRAIG  E.  LARSON 


having  been  first  duly  sworn,  was  called  as  a  witness 
herein  and  was  examined  and  testified  as  follows: 


*  DIRECT  EXAMINATION  ) 

BY  MR.  KINNEY: 

&  Mr.  Larson,  would  you  state  your  name,  address 
and  current  employment? 

Craig  Larson.  I  live  at  60  Hargrave 

L"e' Riohfiela 
Company  as  an  attorney. 

joining  Atlantic  Richfield  Company,  who 
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did  you  work  for? 

j.  i  worked  for  DaPolJy  and'O'Brian  at  Arlington, 
Virginia. 

q.  During  the  bourse  of  your  work  at  DePolly  and 
O'Brien,  did  you  handle  a  series  of  copyright  applications 
for  registration  for  plans  to  copyright  for  Midway 
Manufacturing  Company? 

A.  Yes. 

q.  Approximately  how  many  applications  did  you  handle 

for  Midway  Manufacturing  Company? 

A.  oh ,  probably  15,  something  in  that  order. 

Q.  Did  you  ever  attempt  to  register  a  claim  for 

promotional  material  of  Midway  Manufacturing  Company? 

A.  Yes . 

Q.  Mr.  Larson,  I  have  written  on  the  sheet  of  paper 
up  there  a  series  of  PA  numbers,  names  and  dates.  And  I 
was  wondering.,  which  I  represent  to  you  are  the  issued  number: 
of  a  series  of  five  ^copyright  registrations,  and  ask  ypu 
if  you  recognize  those? 

A.  I  do,  but  I  believe  the  list  is  incorrect. 

Ql  Well  -- 

A.  X  don't  recall  specifically  PA  registration  numbers 

'  obviously.  However,  the  first  two  items  listed,  Galaxian 

i  and  Galaxian  attract  mode,  I  believe  the  Galaxian  PA 

S  registration  was  effective  as  of  March  6,  1980;  the  Galaxian 
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attract  mode  registration  was  effective  as  of  May  23,  1980. 

6  Thank  you  for  that  correction.  Perhaps  you  could 
indicate  some  way  that  the  dates  are  reversed..  Well,  that's 
alright,  we  now  understand  it.  ~  * 

r 

MR.  PLAIA :  I  believe  that  maybe  we  should  correct 
it  if  you  plan  to  introduce  it. 

>  OUDGE  MATHIAS:  Well,  at  the  moment  it  hasn't  been 

offered.  It  hasn’t  been  marked  as  an  exhibit.  There  is 

nothing  m  the  record  so  far,  except  that  Mr.  Kinney  has 

put  something  on  a  board  and  that  he’s  got  two  dates  wrong. 

We  are  making  a  poor  record  but  that’s  Mr.'  Kinney's  preroga- 
tive . 

BY  MR.  KINNEY: 

0  Here  those  the  only  pa  applications,  PA-type 

applications  that  yoa  handled  for  'Midway  Manufacturing 
Corporation? 

Yes. 

ft  And  those  are,  the 

right?  ‘  °”<’  -  'that 

k  Yes . 

l  Dld  Y°U  PrSPare  thGSe  applications  yourself, 

1  Prepared  all  of  ^ 

the  exception  of  ^ 

y  X’  However,  with  Rallv-v  k  * 

I  signed  all  iy  X  before  — 

th^  appUcations_  Be  ■ 

tion  for  Rally..  x  T  igning  the  applica- 

'  1  madG  an  inquiry  of 

V  of  the  person  who 
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.  actually  had  the  application  typed  up  as  to  whether  the 
,  information  was  correct  or  not.  And  formed  an  opinion  that 

s  the  information  stated  in  that  application  was  correct  and 

4  signed  my  name  to  it.  » 

5  q,  In  preparing  the  earlier  applications,  or  the 

6  applications  of  this  series,  which  what  steps  did  you 

7  how  did  you  obtain  the  information  that  was  put  on  those 

I  ^ 

8  I  applications? 

9  MR.  PLAIA .  Your  Honor/  I  would  object  to  the 

10  form,  Your  Honor,  only  could  we  take  them  one  at  a  time  so 

11  we  can  be  certain  about  which  he  is  speaking  of? 

12  MR.  KINNEY:  All  right. 

13  JUDGE  MATHIAS:  I  would  suggest  first  cf  all,  Mr. 

14  Kinney,  that  at  least  you  read  into  the  record  tl  i  list. 

15  We  are  talking  about  a  series.  We  are  talking  about  those 

16  applications.  The  record  doesnft  show  anything  at  all. 

17  It  might  be  helpful  if  you  just  read  down  through  the  list, 

18  making  the  correction  on  dates,  then  you  won't  need  this 

&  ) 

19  exhibit  and  just  leave  that  up  there  for  the  purpose  of 

20  helping  the  witness. 

.?*  *****  KINNEY:  The  first  application  is  PA  59-977 

22  entitled  "Galaxian"  which  is  dated  March  6,  1980.  The 

23  second  application  is  PA  66-323,  entitled  ■Galaxian 

2,  Attract  node,-  and  that  is  dated  May  23.  I960.'  The  third 

25  application  is  pa  83-7 6ft 

,  entitled  Pac-Man"  which  is  dated 
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November  13,  1980.  The  fourth  application  is  PA  -  or 

•  registration  is  PA  88-049,  entitled  "Rally-X"  and  is  dated 

S  January  6,  1981.  The  last  in  the  list  is  PA^94-274  entitled 

% 

4  "Golf"  which  is  dated  January  19,  1981. 

5  JUDGE  MATHIAS:  Isn't  that  "Gorf"? 

6  MR.  KINNEY:  It's  "frog"  spelled  backwards. 

7  '  JUDGE  MATHIAS:  All  right,  now  you  had  a  question 

8  you  were  going  to  pose? 

9  MR.  KINNEY:  Okay. 

10  BY  MR.  KINNEY: 

11  q.  With  respect  to  the  first  application,  Galaxian, 

12  what  was  the  source  of  the  information  that  you  put  down 

13  on  the  application? 

14  A.  The  source  of  the  information  was  written  corres- 

15  pondence,  telephone  conversations  that  I  had  with  Mr.  Eric 

16  Cohen,  from  the  firm  of  Fitch,  Even  &  Tabin,  in  Chicago. 

17  0-  And‘  Mr,  Cohen  is  an  attorney  for  Midway  Manufacturin' 

18  Company?  A  j 

19  A.  Yes. 

20  &  Did  y°u  have  anY  independent  information  outside 

21  of  the  representations  by  Mr.  Cohen  that  you  have  just 

22  discussed? 


Yes . 


And  what  information  was  that? 

Primarily  information  that  had  to  do  with  the 
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video  tape  itself  which  I  had  viewed  and  had  photoglyphs 

taken  of  prior  to  the  time  I  filed  the  application  for 

copyright  registration  for  the  Galaxian  work.- 

i- 

Q.  What  did  the  application  for  the  Galaxian  work 

r 

consist  of? 

A.  Are  you  referring  to  the  application  papers  that 
were  deposited? 


Yes . 


A.  It  was  a  transmittal  letter  accompanying  the 
Galaxian  registration,  I  believe  was  also  an  application 
to  register  a  claim  to  copyright  in  a  brochure  entitled 
"Midway's  Galaxian,"  I  believe.  I  think  the  cover  letter 
referred  to  both  those  registrations.  The  cover  letter 
referred  to  our  request  for  special  handling,  a  request  for 
special  handling  accompanied  the  application  papers. 

There  was  a  completed  and  executed  form  PA,  a  completed 
and  executed  form  PX,  a  video  tape,  a  paper  entitled 
"Synopsis  of  the  Deposit,-  a  short  paragraph  which  incor* 
porated  by  reference  Midway  Galatian  brochure  that  a  copyri, 
registration  and  claims  to  that  were  separately  being 
applied  for  concurrently.  Three  photographs  were  also 
left  with  the  copyright  Office.  «  the  the  application 

papers  were  filed  those  photographs,  t  believe,  were  of  - 

were  taken  from  the  video  type  T  had  a 

yp  •  I  had  a  professional 

photographer  urdpr  m,. 

'■let  rny  supervision.  They  showed  the  score. 
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I  believe  score  table  game,  the  alien  convoy  conf igura Lion 

that  appears  on  the  video  tape  and  the  copyright  notice  that 

k. 

appears  on  the  video  tape. 

Q.  The  copyright  notice  that  the  photograph  was  taken 
of  was  a  photograph  of  a  copyright  notice  that  appeared  on 
the  screen  of  the  video  game  for  which  the  video  tape  that 
was  the  subject  of  the  tape? 

A.  That  was  a  close  up  of  a  copyright  notice,  wasn't 
it,  that  appeared  on  the  — 

0-  The  photograph  was  a  close,  of  a  panned  down 
close  up  of  the  copyright  notice  that  was  physically  affixed 
to  the  machine. 

A.  That's  correct. 


0*  And  what  was  that  copyright  notice?  Do 
recall? 


you 


A.  Copyright  Midway  Manufacturing  Company ,  ' that ' s 
MFC.  CO.  1979  ,  I  believe  to  the  best  of  my  recollection. 

&  Do  you  recall  the  examiner  who  handled,  or  the 
name  of  the  examiner  who  handled  the  Galaxian  application? 
David  Albee . 

&  Was  he  also  the  same  with  respect  to  the  PA 

applications  listed  o  , 

ted,  was  he  also  the  same  examiner  who 

handled  the  Galaxian  *+-<- 

iaxian  Attract  Mode? 

A  Yes. 

&  Was  he  alcr,  *.u 

he  same  examiner  who  handled  the 
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Pac-Man  PA  application? 

A.  Yes,  I  believe  he  was, 

ft  Was  he  also,  the  examiner  who  handled  the  Rally- 
X  application,  if  you  can  recall? 

A.  I  believe  so,  I  could  independently  ascertain 
that,  I  believe  that  in  at  least  one  of  these  application 
it's  possible  that  Dave  Albee  was  not  the  examiner  who 
handled  the  application. 

Regarding  Gorf,  I  should  say  that  —  I  should  add 

that  to  clarify  what  was  going  on.  In  the  first  four 

registrations  requests  for  special  handling  had  been  made. 

A  request  for  special  handling  was  not  made  in  the  Gorf 

application.  I  have  absolutely  no  independent  knowledge 

of  who  may  have  examined  the  Gorf..  application .  The  only 

reason  that  I  have  occasion  to  know  who  was  responsible  for 

the  other  four  applications  are  the  requests  for  special 

handling  that  were  filed  at  the  ti„e  the  applications  were 
made .  u  ^ 

»  m  the  filings  after  G.laxian,  the  ones  that  you 

handled,  did  you  specifically  raguest  that  the  applications 

be  sent  to  the  a + 

ttention  of  Mr.  David  Albee? 

*■  °id  1  sPecifically  request  - 
&  Yes . 

h3t  ^  3PPliCati0nS  be  sent  to  the  attention 
of  David  Albee?  With  Galaxian  t  h  T 

laxian,  I  believe  that  I  did,  yes. 
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* 

&  Mr.  Larson,  I  am  going  to  hand  you  what  — 
documents  produced,  I  believe,  yesterday  by  Complainant  in 
this  case,  or  copies  of  them,  and  ask  you  if  ^ou  recognize 
them? 

MR.  PLAIA;  Can  maybe  we  have  them  identified  so 

I  know  what  he  is  giving  to  the  witness? 

► 

MR.  KINNEY:  We  identified  them  as  Respondent's 

Exhibits  20,  and  Respondent's  Exhibit  21,  which  are  appear 

to  be  or  purport  to  be  receipts  for  the  Rally-X  and  the 

Pac-Man  game  from  the  Copyright  Office,  and  a  two-page 

exhibits,  Respondent's  Exhibit  22,  which  purports  to  be 

a  letter  from  Mr.  Larson  to  the  Register  of  Copyrights 

regarding  Rally-X,  Respondent’s  Exhibit  23,  which  purports 

to  be  a  rough  letter  to  the  Copyright  Office  regarding 
Pac-Man. 


& 


be  — 


BY  MR.  KINNEY: 

Larson,  if  you  recognize  those  documents 
JUDGE  MATHIAS:  First  of  all,  -  the  documents  may 


MR.  KINNEY:  l-m  sorry> 

HE  WITNESS:  Yes,  the  Respondent's  Exhibits  the 
paper  marked  Respondent's  Exhibit  20  is  a  c 
was  fiiled  Qut  . 

my  Presence  by  an  official  in  rh 
Copyright  Office  p  .  1  ln  the 

lc  Inf°rmation  Office  at  i-h 
the  Rally-x  anni  •  '  the  tlme 

appllcation  was  f.ied< 
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The  Respondent's  Exhibit  22  is  a  letter  that  I 
had  prepared  and  signed  that  accompanied  the  application 
for  copyright  registration.  Respondent's  Exhibit  21  is, 
again,  a  receipt  prepared  in  my  presence  by  an  officer  in 
the  Copyright  Office,  Public  Information  Office,  at  the  time 
I  filed  the  application  papers  for  Pac-Man.  And  a  brochure 
entitled  "Pac-Man."  The  Respondent's  Exhibit  23  is  a 
cover  letter  that  I  prepared  and  signed  and  filed  with  the 
Pac-Man  application. 

MR.  KINNEY:  Your  Honor,  I  move  the  admission  of 
these  into  evidence. 

JUDGE  MATHIAS:  Any  objection? 

MR.  PLAIA:  No  objection.  Your  Honor. 

MR.  BAILEY:  No  objection.  Your  Honor. 

JUDGE  MATHIAS:  There  Being  no  objection,  they 
will  be  received. 

-  ■  (The  documents  referred  to, 

*  having  been  previously  parked 

for  identification  as  Respon¬ 
dent's  Exhibit  Nos.  20  thru 
23,  inclusive,  were  received 
in  evidence.)  - 

JUDGE  BAT"IAS:  <*•  Ki"»ey.  *>  you  have  the 
requisite  number  of 

opies  of  these  exhibits?  There  is 
supposed  to  be  ^  •  ■ 

igmal  and  two  provided  to  me  at  the 

Acme  Reporting  Company 

*  >30*1  .set 


1 


time  you  offered  them? 


THE  WITNESS:  I  would  note  that  the  copies  that 
were  provided  to  mo  that  I  have  in  front  of  me  are  unsigned 
copies  of  the  letters.  The  cover  letters,  that  is 
Respondent's  Rkhibits  22  and  23.  To  the  best  „f  my  kllciwledg<i 

"t  the  ti"e  1  £llad  Papers,  at  least  one  of  the  oopies 

h>a  be“  Sl3ned  by  "e-  1  submitted,  in  the  case  where  I 

WS  filing  applications  for  more  than  one  work,  or  for  more  I 

subnutting  m°re  than  one  application,  duplicate 

0f  thS  l6tter  S°  th3t  ifc  Could  accompany  each  of  the 

•applications  as  thev  mr*  • 

tney  were  being  processed. 

»•«««.  Your  Honor,  these  were  received  from 

'  yesterday,  ,  hayen't  had  a  chance  to  make  copies. 

JUDGE  MATHIAS*  t  ,  ^ 

no  3Sk  that  y°U  do  at  the 

noon  recess  because  our  record. 

if  ^  g°ing  to  be  fouled  un 

if  you  don't  follow 

rollow  the  regulations. 

MH.  KINNEY:  Thank  yOU. 

MR.  KINNEY;  .  I 

Q  Mr.  Larson,  with  r-o  I 

20,  which  is  a  .  GSpect  to  Hespondent-s  Exhibit 

that  it  CeiPt  ,t0m  tha  fright  Office  j  t. 

that  lt  appears  to  say  .  noticed 

the  top  and  i  WOnder  ,f  ”  ^ Albee  (PA)  '•  on 

""  ^  t0  h-e  that  any  reC°Uec£i-  <*  how 

— -en?re^;;  ;oustoma-  ~~  in  the  copyright 

SPGCial  is  made  that 

Acrr,e  _ 


4 


t  so3 

* 


an  examiner  from  the  group  which  the  application  will  be 
assigned  is  called  by  the  Public  Information  Office  to 
review  the  application  papers  to  see  that  they-  comply  with 
the  applicable  regulations. 

The  examiners  are  called.  There  is  also  a  person 
from  the  Assignments  and  Documents  Section  of  the  Copyright 

k 

Office  called  when  there  is  an  assignment  being  filed  in 
connection  with  the  application  who  also  reviews  the 

assignment  papers  and  it's  compliance,  again,  with  the 
Copyright  rules. 

This  is  done  so  that  the  —  before  a  decision  is 

made  on  the  request  for  special  handling,  if,  routine  and 

it  is  also  routine  that  the  examiner  who  is  called  down  to 

examine  these  applications  would  be  the  one  who  would,  in 

fact,  subsequently  examine  them  as  they  are  processed  through 
the  Copyright  Office. 

&  Did  you  suggest  that  Mr.  Albee  be  called  as  the 
miner  for  this  process  you  just  described? 

*■  m  connection  with  either  Rally-x  or  Pac_Man, 

Are  you  asking  about  Rally-X? 

9  ”ith  to  either  one. 

To  the  best  of  my  recollection,  no  X  djd 

request  that  David  Albee  be  so  ■ , • 

Pecificaliy  called. 

&  During  the  course  of  rh 

»  tPPUoation,  ‘  8PPliCatl°"8  £" 

’  ”hUS  ««  pending ,  did  you 

Acrr*e  R«nn,iU-  - 


these  pa 


I 

I 


5  0  4 


have  occasion  to  interview,  orally  interview  the  examiner, 
Mr.  Albee? 

A.  These  applications  being?  *" 

X  — 

&  Galaxian,  Galaxian  Attract  Mode,  Pab-Man  or 
Rally-x? 

A.  Yes.  I  should  qualify  that.  I  am  not  too  sure 

What  you  mean  by  "interview."  I  had  spoken  with  Mr. 

Albee,  yes. 

0-  On  how  — 

A.  I  should  take  that  back.  You  asked  during  the 
pendency  of  these  applications? 

&  Yes. 

'  *■  WSl1'  1  think  it,s  clear  from  the  record  that 

i  did  speak  „ith  David  Jlbee  at  the  t.me  the  application 

papers  were  filed,  yes. 

^  h°W  int6rVieWS  «  conversations  did  you 

have  with  him? 

To  the  best  of  my  recollection,  the  number  of 

onverstations  that  I  had  with  Mr.  Albee  during  th 
of  the  aPPlications  he  pendenc 

'  G  laxian-  Pac-Man,  Rallv-x 

And  those  occasio  '  ^  three 

»»  deposited  i„  the  c  P«Pet5 

he  c°Pyright  Office. 

0  During  those,  any  of  t-h 
l  V  f  those  conver  —  wen 

be  specific ,  Wi  t-v,  eii'  let  s 

application,  di„  teSP°0t  “  ■  «*<=■>  »•=  the  fi„t 
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submitted  was  recorded  after  the  date  asserted  as  the  date 
of  first  publication? 

^  You  are  speaking  now  at  the  time  I  «deposited  the 

\  m- 

application  papers? 

Q-  Well,  at  any  time  during  —  well,  you  just  said 
that's  the  only  time  you  talked  to  him,  correct? 

k  The. question  was  during  the  pendency  of  the 
applications  and  that's  whaf  I 'responded  to. 

*  "el1,  lSt  ™  ask  the  motion  again.  wlth  respect 

to  tho  Galaxian  PA  application,  PA  59-977'-  that  ream  tad 

^  *  59'977'  “  *"■  *PP-al  <*  that  application  by 

**■  Albee,  did  yon  infer.  hi.  that  the  video  tape  submitted 

““  ““  «■  after  the  date  alleged 

Pplication  as  the  date  of  first  publication?  I 

Yes. 

9  "he”  d“  y°U  lnf“"  of  that  and  ho„7  I 

K  0n  February  26th  t  k  j 

1  had  received  a  _ 

°  February  26, ,  what  year?  ) 

A  1980-  It  was  on  _  i  k  n  ■ 

day  of  week.  X  don 1 1  h  6  ^  ^  is  the 

that.  It  comes  fro;n  h3Ve  -d~  recollection  of 

from  my  diary/  but  . 

of  the  video  tapes  and  receded  copies 

registration  0f  th  #  r6qUeSt  ^  ^  HU“*  that 

e  Claims  to  copyright  in 

the  Video  game ,  _  .  lght  ln  connection  with 

~y  -  -d  a  fair 

9  to  decide  what  tho 

*  the  appropriate 

^Cme  Sporting  Comn 
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classification  and,  hence,  the  appropriate  application  forms 
were  for  this  work.  Accordingly,  I  went  over  to  the 
Public  information  Office  of  the  Copyright  Office,  spoke 
with  the  Public  Information  Officer,  explaining  what  it  was 
that  I  had  and  requesting  advice  as  to  the  matters  of  the 
classification  and  the  proper  application  forms  to  be  used. 

‘  The  Public  Information  Officer  referred  me  to 

Mr.  Albee .  I  went  up  to  Mr.  Albee ' s  office  and  had  a 
conversation  with  him.  During  the  course  of  that  conversa¬ 
tion  the  circumstances  under  which  the  video  tape  had  been  j 
made  were  explained  to  Mr.  Albee.  ! 

So  he  would  have  been  aware  that  the  video  tape 
was  made  at  about  the  time.  I  did  not  know  and  do  not  know 
now  the  exact  date  of  when  the  video  tape  was  made.  However, 
it  was  stated  to  Mr.  Albee  that  the  video  tape  had  been 

recently  made  and  this  information  was  clearly  conveyed  to  j 
him  at  that  time. 

&  Was  that  after  filing  the  PA  application?  5 

*■  Xt  W3S  prior  to  the  filing  of  the  application. 

As  I  stated,  we  had  considerable  confusion  in  terms  of 

deciding  exactly  how  to  go  about  registered  the  claims  to 
copyright  that  had  been  made  in  this  work.  - 

&  Did  you  show  him  the  video  tape  that  eventially 
was  filed  with  --  I 

I  had  the  video  tape  with  =  _ _ _ _ 


^  video  tape  with  me  at  that  meeting. 
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The  Copyright  Office  had  no  video  tape  machines  at  that  time; 

neither  of  us  had  actually  seen  the  tape  and  there  was  no 

way  for  us  to  see  it  at  that  time,  because  t&e  Copright 

% 

Office  didn't  have  a  machine. 

Qt  When  you  filed  the  application  later,  did  you  tell 

Mr.  Albee  that  this  was  the  same  video  tape  you  had  earlier 
and  discussed  with  him? 

A.  Well,  I  don't  think  I  said  in  those  words.  But 

it  was  quite  clear  that  —  you  didn't  ask  the  question  but 

I  will  volunteer  the  information  that  because  of  the 

previous,  this  February  26  conversation  with  Mr.  Albee,  at. 

the  time  I  filed  the  Galaxian  application- at  Mr.  Albee ' s 

request  during  this  previous  meeting  I  specifically  requested 

that  Mr.  Albee  be  called  down  to  look  at  the  application 

in  connect  with  the  request  for  special  handling.  And  there 

was  clear  references  back  to  our  previous  meeting. 

I  think  there  was  absolutely  no  doubt  that  the 

application  papers  bedng  deposited  at  that  time  were  — 5  had 

to  do  with  the  same  material  we  had  discussed  the  previous 
week. 

“  “d  y°"  disc"“  previous  week  the  date  of 
first  publication  that  you  w.r.  eventually  going  into  be 
used  in  PA  59-977? 

K  N°'  1  don't  believe  so. 

(Continued  on  next  page.) 
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copy  of  the  work? 

A.  Could  you  be  a  little  bit  more  specific  as  to 

X 

what  the  question  and  what  the  time  you  are  referring  to 
is? 

Ql  Okay.  We  are -talking  about  the  Galaxian  and 
the  ►  time  you  filed  the  Galaxian,  the  application  that  became 
PA-59-977,  which  I  believe  was  filed  on  March  6,  1980.  Is 
that  correct? 

A.  I  believe  so.  That  seems  like  the  right  date, 

yes . 

Q.  At  that  date  and  time,  did  you  tell  Mr.  Albee 
that  you  were  submitting  a  copy  of  the  work? 

A.  At  that  time,  as  I  explained,  the  application 
papers  were  presented  to  Mr.  Albee "for  his  inspection  in 
connection  with  a  request  for  special  handling.  The  appli¬ 
cation  papers  are  reviewed  by  Mr.  Albee.  Whether  he  had 
any  questions  for  me  regarding  whether  this  was  a  copy  of 
not  or  specifically  asked  me  whether  the  videotape  was  a 
copy  of  the  work,  no,  I  do  not  believe  that  he  did  ask 

^  qU6Sti0n-  And  1  believe  that  I  made  any 

statements  concerning  the  question  of  what  a  copy  of  the 

work  was  or  anything  like  that  other  than  wha/ 

er  tnan  what  was  implicit, 
what  was  in  the  application  papers  as  - 

“  ««  «,p.ot  to  yout  oover  letter  £or  pao 
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'  «  * 

which  is  Respondent' s  Exhibit  23,  I  note  on  the  first 
page  it  states ,  "The  videotape  deposit  (one  copy)."  Is 
that  correct?  *" 

V  m- 

A.  Surely. 

Cl  Did  your  cover  letter  to  the  Galaxian  application 

have  a  similar  statement? 

A.  It  probably  did,  yes, 

Q.  At  that  time,  did  you  inform  Mr.  Albee  that  the 

videotape  was  not  being  submitted  as  a  copy  of  the  work? 

A.  The  reason  I  am  hesitating  on  that  question  is 
that  I.  think  that  "copy  of  the  work"  has  specific  meaning 
in  the  copyright  statute.  The  way  I  stated  to  Mr.  Albee  — 
as,  I  said  before,  the  application  papers  were  filed,  the 
application  papers  spoke  for  themselves.  And  as  to  whether 
Mr.  Albee  had  any  further  questions  of  me  during  the 
inspection  of  those  papers,  I  don't  recall  specifically  any 
question  of  th&  type  that  you  are  referring  to. 

Q.  But  you  did^not  during  that  conversation  inform 
Mr.  Albee  that  this  was  not  being  submitted  as  a  copy?  You 
didn't  volunteer  that  information  and  apparently  he  didn't 
ask  it,  is  that  correct? 

A-  That  is  correct.  I  make  no  representation  as 
to  the  accuracy  of  the  statement  you  made  or  its  relevance. 

I  am  confused  as  to  what  the  question  is. 

fr  My  question  is,  in  your  conversations  with  Mr.  Albee 
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1  regarding  the  Galaxian  application  that  eventually  resulted 

2  in  pa-59-977,  did  you  inform  him  that  the  videotape  submitted 

3  was  not  being  submitted  as  a  copy  of  the  worki. 

I  think  that  in  the  context  of  my  previous  con- 
ersations  with  Mr.  Albee  that  we  had  discussed  I  suppose 

6  in  an  oblique  fashion  the  question  that  you  are  referring  I 

7  to.  The  recency  of  that  conversation  and  its  obvious  applica¬ 
bility  to  the  application  papers  being  filed  I  think  was 

m  the  air,  if  you  win,  at  the  time  I  deposited  the 
3  application  papers.  •  J 

'  “  “  the  tin"  y°“  application  papers  and 

■  had,  with  respect  to  Galaxian,  PA-59-977 

'  A  ->9-977,  you  had  one  conver- 

sation  with  Mr.  Albee  i  c  .  ,  , 

±Dee,  is  that  correct?  | 

Alb6e  c*"°  d°™  t°  th.  application 

Papers  as  the  PA  examiner  responsible  for 
papers.  examining  those 

6  Was  that  the  only  conversation  regarding  th i 

aPplication  that  too,  plate.  tb  th.  beat  of  y 
*■  Adoption  ot  the  Fabruary 

tion  i  have  referred  to.  c°nversa- 

0  BUt  Feb—  y  26th  there  was  no 
A  That  i  application . 

hat  as  correct. 

h*d  £ketoh',d  °ut  ‘°me  *ppu"“°»  *«..  yas. 
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As  I  said,  we  had  —  there  was  considerable 
confusion  on  my  part  as  to  exactly  how  these  claims  to 
copyright  were  to  be  registered,  and  I  sought  ^advice  from 
the  Copyright  Office  on  that  matter.  And  in  the  course  of 
seeking  that  advice  I  was  referred  to  Mr .  Albee  and  had 


a  conversation  with  him. 


0-  Did  you  at  the  time  of  filing  the  application 
was  your  answer  was  that  there  was  only  one  conversation 
regarding  PA-59-977  from  the  time  it  was  applied  to  the  time 
it  issued? 


A.  To  the  best  of  my  recollection,  yes. 

Q.  Did  you  inform  Mr.  A.lbee  that  the  game  machine 
portrayed  on  the  videotape  of  that,  application  was  not  a 
machine  as  was  first  published  in  Japan? 

A.  I  have  no  knowledge  of  what  you  are  speaking 
about . 


&  Did  -you  inform  him  that  the  videotape  was  recorde, 
in  the  United  States?,  > 

A-  That  was  conveyed  to  him  in  our  February  26th 

meeting,  yes.  I  stated  that  it  was  made  by  Midway  Manu- 
facturing  Company. 

&  Did  he  Indicate  in  your  interview  on.  March  6th 

that  he  understood  or  r.caUed  your  previous  oonver sat  ron , 

that  this  videotape  and  those  conversations  applied? 

A-  Yes. 
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Q.  I  believe  your  statement  was  it  was  made  by 

Midway  Manufacturing  Company.  Did  you  tell  him  it  was  made 

by  Midway  Manufacturing  Company  in  the  United  states? 

>  •* 

A.  At  the  February  26th  meeting  I  had  tjie  videotape, 
and  preparatory  to  asking  his  advice  I  explained  the  circum¬ 
stances  under  which  the  videotape  had  been  made,  what  the 
videotape  showed,  and  generally  that  what  we  were  seeking 
protection  in  was  the  videogame,  the  copyright  that- we  claimed 
in  that  videogame  was  according  to  what  I  had  been  told, 
that  the  client  believed  the  copyright  was'  being  infringed. 

And  subsequently  in 'that  conversation  we  discussed  what,  we 
sort  of  had  general  theoretical  discussions  of  what  protection 
could  be  obtained  in  his  opinion  and  how  to  go  about  obtaining 
that  protection.  I  would  sort  of  caution  that  to  say  that 
m  terms  of  what  -  that  Mr.  Albee  did  not  offer  any  specific 
advice  on  what  the  scope  of  protection  of  any  particular 
copyright  claim . registered  might  be.  The  emphasis  was  on 

what  type  of  application  would  be  -  might  be  I  should  saV  - 
registerable  by  the  Copyright  Office. 

»  D«i„9  that  c„,C;SlU,„  dl„  ycu  inform  hlm  that 

““  Vlae0t*Pe  ““  hand  „as  mooted  in  the 

United  States? 

A*  Yes. 

Dld  ^  tCU  Him  that  this  videotape  was  made 
"P'““Uy  flU"’  Copyright  0££ic(i? 
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j  had  told  hi.  that  the  information  I  had  received 
from  Mr .  Cohen  is  that  he  had  received  information  I  believe 
from  some  source  suggesting  that  a  way  to  protect  the  work 
in  which  Midway  was  .alerting  a  claim  to  copyright  was  to 
make  a  videotape  as  was  made,  such  as  I  had  with  me  at  the 

time  of  our  February  26  meeting. 

Did  you  ever  represent  to  him  that  this  videotape 

submitted  with  the  application  that  became  PA-59-977,  or 
Galaxian,  was  used  in  promotional  or  advertising  purposes? 

A.  NO. 

Ql  Did  you  ask  Mr.  Albee  to  grant  you  any  special 
relief  to  submit  a  videotape  in  lieu  of  a  game  or  any  other 
deposit  of  work? 

A.  That  provision  of  the  regulations  and  its  terms 
was  never  discussed,  however  it  was  implicitly  — 

MR.  PLAIA:  Will  you  let  him  finish  his  answer. 

THE  WITNESS:  It  was  implicitly  discussed  during 
our  February  26th  meeting. 

,fc  ) 

BY  MR.  KINNEY: 

Q.  How  do  you  implicitly  discuss? 

A-  Well,  there  is  a  difference  it  seems  to  me  between 
formally  saying,  "We  are  making  a  petition  for  special 
relief  from  the  deposit  requirements,"  and  discussing  cir¬ 
cumstances  which  give  rise  to  that  need.  At  the  February  26 
meeting  all  of  the  facts  relevant,  it  seems  to  me,  in  my 
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opinion  at  that  time,  all  of  the  relevant  facts  of  which 
I  was  aware  concerning  what  an  appropriate  deposit  might 
be,  what  a  copy  of  the  work  might  be,  what  th^_  videotape 
was,  how  it  had  been  made,  when  it  had  been  made,  were 
conveyed  to  Mr.  Albee.  And  in  the  course  of  discussing  what 
the  appropriate,  for  example,  application  form  in  which  to 
apply  to  register  the  claim  to  copyright  was,  we  of  course 
had  to  consider  the  nature  of  the  deposit,  the  nature  of 
the  work,  what  the  copies  might  be. 

fr  1  don't  want  you  to  testify  as  to  what  you 
considered.  Can  you  give  us,  as  best  you  can  recall,  the 
conversation  with  Mr.  Albee  on  February  26th? 

A.  Certainly. 

&  What  did  he  say  and  what  did  you  say. 

A.  The  conversation  began  by  my  explanation  of, 
here  is  the  videotape.  The  videotape  contains  essentially 
performances  of  the  videogame  being  played;  it  shows  the 
different  views  of  the  «cade  game.  At  that  time  I  dicing 
know  whether,  for  example,  a  copyright  notice  was  on  it  or 

1  jUSt  reC6ived  ^uff  that  morning  and  had 

ed  the  tape  myself.  what  I  was  telling  Mr.  Albee 
essentially  was  what  I  had  been  told. 

1  exPlained  that  our  object  was  to 

J  was  to  register  a 

r" : copvri5ht  in  the  - . — « » 

V*  .  -PPO.e  ,  had  som.  „„  it  : 
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1 

tried  to  find  that  form,  and  I  can't  find  it.  I  am  not  even 

2 

sure  I  even  showed  it  directly  to  Mr.  Albee.  But  my  thinking 

3 

I  suppose  there  is  no  problem  —  I  think  it  irrelevant. 

¥■ 

r-  4 

V- 

My  thinking  in  going  in  had  been  that  probably*  because,  and 

?  5 

this  was  conveyed  to  Mr.  Albee  in  conversation,  that  it 

6 

seemed  to  me  that  what  we  were  dealing  with  was  analogous 

7 

to  a  game,  sort  of  a  dynamic  game  where  possibly  it  could 

8 

be  viewed  as  having  a  series  of  changing  game  boards,  for 

9 

example.  And  at  a  minimum,  of  course,  I  .stated  that  the 

10 

graphic  work  and  configurations  of  graphic  work  I  thought 

11 

were  copyrightable  subject  matter.  In  drawing  the  analogy 

12 

to  the  game,  that  it  seemed  that  games  were  ordinarily 

13 

classified  in  Class  VA  copyright  office  regulations. 

14 

We  had  discussed  that.  Mr.  Albee  then,  because 

15 

of  this  analogy  that  I  was  trying  to  draw  to  a  game,  suggested 

16 

that  it  would  be  well  to  call  in  Mr.  Vernon  Dietz,  who  is 

17 

a  VA  examiner  in  the  visual  arts  group  of  the  Copyright 

18 

Office  I  believe  at  that  time. 

JL  ^ 

19 

1 

At  about  that  time,  either  while  we  were  waiting 

20 

for  Mr.  Dietz,  or  possibly  prior  to  that  time  -  incidentally 

'21 

I  had  told  Mr.  Albee,  and  I  think  that  the  word  that  I 

22 

r 

used  was  that  the  wot*  generated  on  the  screen,-  or  the 

23 

material  that  appeared  nn  +-k 

red  on  the  screen  of  the  videogame  was 

24 

generated  by  what  I  referred  to  as  a  hard  wired  Machine. 

25 

That  was  ,  question  that  Mr.  Albee  „ay  have  asked  in  , 
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*  i 

Sac9  l"|  different  form  as  well.  And  his  concern  was  that  he  felt  that 

2  in  view  of  the  Intel  litigation  in  the  Northern  District  of  I 

3  California  that  he  again  specifically  mentioned  that  the 

%  7  '  •  f 

4  Copyright  Office  would  have  particular  problems  with  pro-  I 

*  I 

•  5  tecting  something  as  a  micro-circuit  chip  as  a  work.  Kind  j 

6  of  a  dominant  theme  that  underlied  the  rest  of  our  conversa- 

7  tioh  about  what  an  appropriate  application  and  form  of 

9  application  might  be.  * 

^  I  would  also  say,  and  I  suppose  I  should  add  at 

this  point,  that  Mr.  Albee  had  made  it  clear  from  the  outset  j 

11  that  at  the  time  an  application  was  filed  an  independent 

12  examination  of  that  application  would  be  made,  and  that  he 

13  waf  not  binding  himself  or  the  Copyright  Office  in  any  way 

14  in  our  conversations.  That  was  stated  explicitly  several 

15  times  during  our  conversation.  I  also  represented  to  Mr . 

16  Albee  that  I  was  representing  Midway,  I  was  working  with  the 
IV  firm  in  Chicago.,  and  that  I  did  not  have  the  authority  to 

18  make  independent  decisions  concerning  what  route  to  protect 

19  the  work  might  be.  I 

20  I 
Then  Mr.  Dietz  arrived,  and  the  three  of  us 

discussed  this  was  in  Mr.  Albee's  office.  „r.  DUt, 

airiV8d  a"d  di“"5S8<i  appropriateness  of  the  visual 
^3  arts  application  t+-  .. 

Ifc  was  Mr.  Dietz's  opinion  that  a  work 

24  such  as  this  was  nrsf- 

not  appropriately  classified  in  the  visual 

25  arts  group. 
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1  *  i. 

x  i  Then  again  I  returned  to  my  arguments  concerning 

2  the  analogy  to  games,  the  presence  of  copyrightable  subject 

3  matter  particularly  at  a  minimum.  Speaking  at  a  minimum 

4  level,  the  graphic  arts,  the  configurations  of-  graphic  arts 

5  that  appear  on  the  screen  of  the  game.  Understand  that  the 

6  focus  of  this  conversation  was  on  the  videogame  and  was 

7  prefaced  by  a  description  of  what  was  shown  on  the  videotape. 

8  Mr.  Albee ,  after  Mr.  Dietz  had  stated  that  he 

9  felt  quite  strongly  that  an  application  for  registering  these 

10  claims  to  copyright  was  not  appropriately  classified  in  the 

11  visual  arts  group,  suggested  that  perhaps  the  application 

12  could  appropriately  be  made  in  the  performing  arts  group 

13  on  the  PA  form,  and  drew  an  analogy  to  a  choreographic  work 

14  where,  for  example,  a  videotape  or  motion  picture  could  be 

15  taken  of  a  dance__work  —  his  is  Mr.'  Albee  1  s  suggestion  — 

16  of  a  dance  being  performed  on  the  stage  and  suggested  that 

17  this  videotape  would  protect  the  choreographic  work  itself 

18  which  could  otherwise  be  protected,  for  example, by  , 

19  choreographic  notations  and  separately  registered  it  would 

20  arguably  protect  the  set  on  the  stage,  background  or  whatever 

.21  might  be  on  the  stage  and  might  be  copyrightable  subject 

-  22  matter'  HS  Su^este<3  that  drawing  an  analogy  of  the  videotape 

23  that  I  had  to  this  choreographic  work  seemed  like  the  PA 

24  form,  that  the  ,■ 

forming  arts  group  would  be  the  appropriate 

25  place  given  what  our  •  , 

P  sit  was.  And  understand  that  I 
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had  gone  in  saying,  "I  have  a  videotape.  We  wish  to  deposit 
!  this  videotape  in  connection  with  an  application  to  register 

3  a  claim  to  copyright."  'And  at  the  same  time  Relieve  it 

4  was  quite  clear,  as  I  have  indicated  what  our  discussions 

5  were,  that  what  we  were  talking  about  was  protecting  a 

6  videogame,  in  particular,  as  I  repeatedly  emphasized  to 

7  Mr.  Albee,  it  was  the  material  that  appeared  on  the  screen 

8  of  the  videogame  is  what  was  being  sought  to  be  protected. 

9  We  discussed  that.  Mr.  Albee  gave  me,  because 

10  this  deposit  thing  was  a  bit  of  a  problem  Mr.  Albee  gave 

11  me  a  sheet  that  is  more  or  less  an  informal  in-house 

12  Copyright  Office  summary  of  the  regulations  having  to  do  with 

13  the'"  deposit  of  "motion  pictures".  On  that  sheet  there  were 

14  listed  —  let's  see,  there  was  a  statement  to  the  effect 

15  that  of  course  the  deposit  to  accompany  the  work  was  "this 

16  is  a  copy  of  the  best  edition  published  in  the  United  States." 

17  The  form  also  then,  as  to  videotapes  published  work  set  out 

18  a  hierarchy  of  the  type  of  deposit  that  the  Copyright  Office 

19  preferred.  Such  things  as,  you  know,  a  half  inch  tape 

20  might  be  preferred  to  a  thr«eT„rart«r  inch  tape.  The  most 

21  preferred  type  of  deposit  was  a  videotape  most  widely 

22  distributed  m  the  United  States.  We  had  some  discussion 

23  about  that. 

Albee  talked  about  the  problems  that  the 

25  Copyright  Office  was  • 

•  having  in  getting  a  videotape  machine, 
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that  a  request  to  purchase  this  thing  had  been  pending  for 
a  year  or  two  and  they  still  didn't  have  one.  There  was  a 
question  —  I  had  a  VHS^tape.  Subsequently,  incidentally, 
as  you  are  probably  aware,  the  tape  that  was  deposited 
eventually  with  the  PA  application  was  a  beta  tape  that 
I  had  duplicated.  I  had  transferred  from  the  VHS  tape 
over  to  the  beta  tape  in  light  of  my  conversation  with  Dave 
Albee  because  I  had  understood  that  the  machine  that  the 
Copyright  Office  was  to  be  getting  shortly,  they  expected 
any  time,  was  a  beta  tape.  We  had  a  VHS  tape.  We  discussed 
those  types  of  things. 

Q.  But  the  representation  was  of  Mr.  Albee  that  this 
general  conversation  was  not  to  be  regarded  as  related  to 
any  specific  application? 

A.  No.  it  was  obviously  related  to  a  specific 
application.  it  was  represented  as  being  related  to  a 
specific  application  that  was  to  be  made,  and  the  question 
bein,  discussed  was  the* for.  of  the  application  that  was  ' 
to  have  been  made.  „o  representation  was  »,de  by  Mr.  Albee 
that  any  statements  that  he  mad.  could  be  construed 


as  a 


commitment  on  his  part  or  on 

°r  °n  part  of  the  Copyright 

22  ||  Office  that,  you  know,  sort  of  a™  ,  •  • 

sort  of  any  explicit  agreement  that 

23  ||  if  I  did  this,  then  the  claim 

claim  to  copyright  would  be  registered!. 

24  ||  Q.  Okay.  Mr  aik 

„  „  '  Alb"  ““S  "*‘“9  =ny  agreement,  at 

25  ||  that  meeting? 
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x  A.  Mr.  Albee  was  stating  what  Copyright  Office  policy 

2  was  and  this  type  of  works,  what  his  opinion  of  copyright 

3  policy  might  be  with  regard  to  the  problem  that  I  had 

\  - 

4  presented  to  him.  r 

5  Ql  And  this  meeting  was  before  the  preparation  of 


PA  — 


►  A.  It  was  one  week  before  I  believe  the  PA  application 


8  was  filed. 
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BY  MR.  KINNEY: 

Ql  It  is  either  eight  or  nine  days  — 

A.  Well ,  I'm  not  sure  about  your  dates  jiere.  My 
recollection  is  that  it  was  about  a  week. 

ft  Okay.  Now,  at  the  later  meeting  or  meetings 
with  Mr.  Albee,  did  he  ever  give  you  any  special  permission 
to  file  a  video  tape  in  lieu  of  a  copy  of  the  work? 

A.  Would  you  repeat  the  question  again? 
ft  At  any  meetings  subsequent  to  this  meeting, 
did  Mr.  Albee  give  you  any,  quote,  "special  permission", 
unquote,  to  file  a  video  tape  in  lieu  of  a  copy  of  the 
work? 

^  A.  You  are  again  referring  to  the  Galaxian  work? 
ft  Yes . 

A.  Right,  well  X  have  already  said  that  the  only 

other  meeting  that  I  recall  was  his  review  -  at  the  time 

I  filed  the  application  papers  Mr.  Albee  did  not  raise 

that  question  in  specific  terms,  no  formal  petition  was  ’ 
made  by  me. 

°  Dld  y°U  informally'  orally  ask  for  such  a  thing? 

^  WSl1,  ^  resP°nse  to  your  previous  question, 

1  think  that  mv 

y  re,p0nse  was  at  no  time  did  I  make,  you 

know,  orally  or  in  wrii-^^ 

nting  a  request  for  permission  to 

for  Permission  for  a  • 

substitute  deposit  Sn 

^posit,  in  those  words, 

under  the  statute. 
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.  .  I  think  that  had  been 

x  x  And  I  represented  that  l 

1  .  .  ooinion  is  worth  anything / 

2  implicitly,  to  whatever  extent  my  p 

2  had  been  implicitly  discussed  in  the  previous  feting. 

4  1  And  I  think  I've  explained  the  eircumstances  of  why  it 

5  was  that  had  been  discussed  in  the  previous  meeting. 

6  j  sow,  in  the  discussions  thrt  led  to  the  PacMan 

7  and  Rally-X  copyright  registrations,  first  of  all,  were 

8  there  discussions  with  respect  with  Mr.  Albee  or  any 

9  or  the  examiner  handling  the  PacMan  and  Rally-X  applications 

10  for  registration  of  claim  to  copyright? 

H  There  were  no  discussions  other  than  what  occurred 

12  when  the  application  papers  were  filed  in  the  customary 

13  I  procedure  for  the  handling,  the  request!  for  special  handling 

14  was  pursued. 

15  Q.  So  as  —  with  respect  to  PacMan  and  Rally-X, 

16  there  is  no  —  there  was  no  additional  request  for  special 

17  permission,  formal  or  informal,  of  any  kind,  to  your  knowledge 

18  A.  No.  *  ) 

19  MR.  KINNEY:  That  concludes  my  direct  examination. 

20  JUDGE  MATHIAS:  Mr.  Plaia? 

'-21  MR-  PLAIA:  Your  Honor,  may  I  have  five  minutes? 

22  JUDGE  MATHIAS:  All  right  — 

23  KRm  pLA!A:  The  allegations  involving  this  segment 

24  of  the  case  we  consider  to  be  quite  serious  and  involve 

25  the  professional  integrity  of  an  attorney  and  a  company. 
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and  we  want  to  take  our  tine  if  we  could  have  some  time. 

2  JUDGE  MATHIAS:  I'll  give  you  five  minutes. 

3  (Whereupon,  a  recess  was  taken.) 

i  4  JUDGE  MATHIAS:  A11  right,  back  on  the  record. 

r  5  rm  9°ing  ^  StlCk  PrStty  close  ^  my  time  limits  today. 

6  “  S°"eb0dy  d°esn,t  "Bke  iC  -11.  -11  just  proceed 

7  —  we  ere  goi„9  to  have  to  sq„eeze 

8  «  awful  lot  of  hearl„q 

So  you  may  proceed,  Mr.  Plaia. 

10 

CROSS-EXAMINATION 
11  BY  MR.  PLAIA:  ■ 

&  Mr‘  Larson'  in  regards  to  the  Gala  • 

,,  •  •  e  Galaxian  PA-59-9 77 

13  meeting  of  February- 26  l98n 

'  1980'  ca"  you  tell  me 

14  WHn  YOU  entered  —ting  With  Mr.  Albee 

15  “  exact1^  you  started  that  '  y°U  ^ 

ea  tnat  meeting? 

MR.  kinnev*  t  k 

*Y-  1  have  to  object  a-u 

17  since  the  PA-59-977  r  1  ***  gUestion/ 

Galaxian  was  nofc 

IS  appiied  for  at  the  f  ence  or  even 

u  “e  time  of  th**- 

,  “at  meeting. 

Judge  mathias  •*  Mavbe  .  5 

20  referring  J ZT^' 

.21  I  point,  Mr.  Plaia.  aPPlication  at  this 

BY  MR.  PLAIA;  I 

23  &  ^regards  to  th  * 

24  y°u  te=tified  to  ca  ^  6  ebrU3ry  26th  meeting  that 

°'  cau  you  tell  m  .  .  at 

25  ^  y-  said  when  t)  S  ^  ^  —ting  started, 

hS  meeti^  started. 
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k 

k  I'll  try  and  paraphrase  it  as  best  I  can.  I 
had  been  called  by  a  firm  in  Chicago  who  represented  — 
and  I  can  t  specifically  recollect  whether  I  said  that 
the  firm  m  Chicago  represented  Bally  or  Midway. 

r 

But,  in  any  event,  that  I  had  been  called  by 
the  firm  in  Chicago  who  represented  this,  party.  That 
sought  protection  in  the  video  game.  That  x  thought 

^  W3S  nSCeSSary  f°r  him  understand  the  situation  I 

was  presenting  to  him,  that  he  understand  at  least  what 

1  underst°od  about  the  video  game. 

And  stated  that  a=s  i +■  u  * 

lfc  had  been  explained  to 

"  the  "  “h“  “  *-  —  •*  tfle  vldeo  9ame 

5“et“*a  ~  «  WtM»  the  vlaeo 

gafte  by  —  that-  w 

.  °W  machine  generated  this  was 

pro,„„.  ••• 

Mb'e  to  ,sk  vhather 

S°£t”re  ■***  this  Mohine  or 

^  on  0latM  , 

I  said  to  the  best  of  *  Screen.  And  5 

my  kn°wledge,  no. 
at  a  minimum  x  felt  th 

subject  matter  i»volved  c°Pyrigh table 

n  hhat  game  were  th 

symbols  that  appear  the  Sophie 

“  -  that  it  had  ,  J  ,CIee"-  **«  *>•  ».  5e„erally 
a  space  vldeo  )ai  "hat  0°“ld  be  termed 

That  the  k  • 

b]ect  of  the  -  or  .  . 

kind  of  the  piot 

Atme  ^Porting  Com 

_  mpony 
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of  the  game  is  that  the  player  was  the  defender  and  was 
being  attacked  by  an  alien  convoy.  1 

You  know,  the  object  of  the  game  was^to  destroy 
the  convoy.  This  was  the  sorts  of  things  that;  appeared 
on  the  screen  at  that  time.  I  don't  think  that  I  knew, 
really,  the  preferatory  things  that  appeared  on  the  screen, 
like  the  scoring  table  and  that  sort  of  thing  I  don't 
believe  I  had  any  knowledge  of  that  at  that  point  ahd, 
hence,  didn't  convey  that  to  him. 

And  that  the  firm  in  Chicago,  someone  that  was 
the  source  of  my  information  had  been  informed  that  a 

w.y  to  s.eh  protection  in  such  a  gap,  was  to  hake  ,  video 
tape  of  the  game . 

I  had  the  video  tape  with  me  and  set  it  on  the 

table,  and  said  that  this  video  tape  was  the  -  well, 

incidentally,  you  know,  that  it  had  hB 

it  had  been  suggested  to 

^  Chi“5°  ““  *  ^  I*,  b.  an  appropriate 

PU””e  °£  «  th.  copyright  olaip  > 

-  — aingiy,  the  Video  tape  had  been  »de 

And,  you  know,  placed 

tten  suggested  that  it  ”  "  “*  « 

tt.  operation  oi  “  ^  "  ““ 

in  a  repeated  fashion,  „  “  *PP"rS  ^ 

wnat  happens  when  a  • 

being  played,  for  .  ?ame  15 

Pie,  is  that  there  is  *  I 

that  appears  on  th*  9amG  board 

he  ”,a*'  ‘tat  the  player  -  th 

y  r  the  actions 

_  ACme  Reporfi"9  Company 
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I’  >f  the  player,  of  course,  will  affect  what  happens  on 
the  screen. 

But  that  —  the  —  there  is  a  general  pattern, 
sort  of  set  within  the  sequence  of  operations  -that  the 
machine  goes  through  in  terms  of  generating  what  the  game 
board  is,  although  it  changes  from  time  to  time. 

*  And  suggested  that  on  that  basis  that  the  work 

be  considered  or  be  analogized  to  a  conventional  game 
board  such  as  Monopoly. 

MR.  KINNEY:  Your  Honor  — 

THE  WITNESS:  And  at  that  time,  Mr.  Albee,  after 

' 

my  having  made  that  suggestion  -- 

MR.  KINNEY:  Your  Honor,  ,it  does  appear  that 
the  witness  is  repeating  much  of  what  he  said  earlier. 

And  in  view  of  the  short  time  I  would  ask  that  the  Court 

_ 

instruct  him  to  just,  you  know,  add  to  his  previous  — — 

17 

anything  he  omitted  from  his  previous  comments. 

18 

JUDGE  MATH IA§ :  Some  of  it  may  have  to  be  repeated, 
19 

but  I  would  ask  that  you  would  limit  your  answer  to  the 


question  which  was  your  opening  remarks,  of  course,  and 

not  go  beyond  that,  and  try  to  repeat  yourself  as  li 
as  possible. 


ttle 


LAIA.  May  I  speak  to  this  just  .for  a  second, 

Your  Honor?  That  tq  T  ..  .  ,  .  . 

I  think  it’s  very  important 

that  the  record  i  .  -  . 

specifically  what  was  said  by 
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Sir.  Larson  in  as  much  detail  as  we  can  create. 

-  judge  MATHIAS:  I  am  allowing  him,  Mr.  Plaia, 
but  I  am  just  asking  that  he  not  go  beyond  his.  opening 

4L- 

remarks  and  go  through  the  entire  story  again.  _ 

MR.  PLAIA:  Okay. 

BY  MR.  PLAIA: 

Ql  Mr.  Larson,  I  believe  you  said  that  at  that 

k 

time  that  you  suggested  a  PA? 

A.  I  had  suggested  the  VA  application;  it  was  Mr.  Albee 
that  suggested  the  PA,  the  Performing  Arts  application. 

Q.  And  what  happened  —  what  was  the  next  thing  that 
happened  in  the  meeting,  and  was  said  in  the  meeting  after 
he  made  that  suggestion? 

A  Mr.  Albee  drew  the  analogy  between  the  situation 
that  I  had  presented  to  him  and  the,,  choreographic  work  prob¬ 
lem  that  I  described  in  my  response  to  Mr.  Kinney*  s  question. 

Q.  Okay,  then  what  happened  next? 

JUDGE  MATHIAS:  I  am  wondering  now,  Mr.  Plaia,  are 

•  .  ) 
you  just  going  to  have  him  repeat  the  story  again  that  he 

told?  He  told  it  in  some  detail,  is  there  something  that's 
missing? 

I  appreciate  your  need  to  have  the  whole  story 
told  here,  but  do  we  need  to  repeat  everything'  again? 

MR-  PLAIA:  I  want  the  record  to  show  specifically. 

what  was  said  between  ,v,  % 

een  -  when  he  was  with  Mr.  Albee, 
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and  during  this  meeting  he's  testified  that  Mr.  Dietz 
was  called,  and  I  wanted  to  establish  what  was  said  whan 
Mr.  Dietz  was  at  the  meeting,  because  Mr.  Dietz  will  be 
testifying. 

JUDGE  MATHIAS:  Well,  why  don't  we  ask  that 
question,  Mr.  Plaia.  The  way  you  are  asking  the  question, 
we  are  just  getting  a  repetition  of  what  he  stated  before. 
He  went  into  great  detail  on  the  whole  series  of  events 
in  Mr.  Albee ‘ s  office,  including  when  Mr.  Dietz  was  called 
in,  etcetera. 

Now  if  you  want  to  establish  that  more  clearly, 
if  you're  not  satisfied,  let's  pinpoint  those  matters 
rather  than  just  having  him  recite  it  all  again.  We  are 
going  to  be  here  until  amost  midnight  as  it  is,  it  appears 


to  me . 


And  I  — 


the  WITNESS:  Well,  perhaps  if  I  could  make 
.  brief  sta tement  of  how  j  recollect  or  whet  „,s  „ld  , 

in  Mr.  Dietf  presence.  compere,  to  what  I  tsiked  about 
earlier ,  I  thick  thet  -  Diets  ln  ^ 

summary  of  what  I  had  previously  stated  about  the 

video  game,  how  the  „ 

“  3>rrj  Unyecl,  whet  the  video 

tap.  showed  that  I  had,  the  VHS  tape  thet  I  hr '  k 

rnat  1  brought  with 

me . 

d  3Sked  ^  t0  repeat  what  I  had  said  about 
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the  analogy  to  a  game  board.  And  Mr.  Dietz  then  gave 
that  matter  some  thought  and  it  was  —  and  made  his  statement 
that  he  felt  that  the  Visual  Arts  classification  was  not 
necessarily  the  most  appropriate  one  for  this  tfork. 

r 

And  it  was  at  that  subsequent  time  that  Mr.Albee 
suggested  the  use  of  the  Performing  Arts,  corresponding 
to  the  work  in  the  Performing  Arts  classification. 

And  we  discussed  the  analogy  to  the  choreographic 
work  and  the  video  tape  —  use  of  the  video  tape  as  a 
deposit  and  a  means  of  protecting  the  copyrightable  subject 
matter  embodied  in  the  game. 

BY  MR.  PLAIA : 

Q.  Mr.  Larson,  let  me  ask  ydu.  After  Mr.  Dietz 
entered  the  meeting ,  did  he  stay  through  the  end  of  the 
meeting? 

A  Yes,  to  the  best  of  my  recollection  he  did. 

&  When  the  meeting  was  coming  to  a  close  or  coming 

to  an  end,  did  either  Mr.  Dietz  or  Mr.  Albee  state  any  ,, 
conclusions? 

1  rhelr  “"elusions  were  that  given  the  vide 
taps  deposit  and  what  had  been  said  that  it  was  their 

opinion  that  the  best  way  to  prooeed  with  this  thing  was 

23  ||  to  use  a  Performinq  Arc.  =  • 

g  Arts  application  form. 

And  I  had,  as  T 

as  I  sard,  represented  earlier  that 
decision  about  what  way 
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1  7  we  eventually  would  proceed  would  be. 

Mr.  Albee  had  referred  to  the  Intel  litigation 
in  California,  as  I  said,  and  made  reference  to  a  European 
patent  journal  where  an'  article  had  been  made,  -rummaged 

r 

through  his  drawer  for  this. 

It  was  —  he  stated  that  his  concern  about  this 
whole  thing  was  that  —  as  the  Intel  matter  concern  — 
was  that  a  microcircuit  chip  not  be  protected  by  whatever 
.claim  to  copyright  was  made. 

And  that  seemed  —  he  represented  to  me  that 
that  was  really  his  principal  concern  in  this  matter. 

That  the  microcircuit  chip  not  be  protected  as  a  work 
of  art  which  was  —  as  he  represented  to  me. 

I  had  no  independent  knowledge  of  the  thing 
at  that  time  was  that  the  argument  being  made  by  Intel 
was  that  they  were  claiming  copyright  in  the  microcircuit 
chip  as  a  sculptural  work. 

And  I  again  pointed  out  that  that  was  not  the 
assertion  that  I  was  making  or  the  theory  that  I  was  preslnt- 


ing  to  them. 


That  we  were  -  that  the  work  that  wa  „„„  co„cerned 
with  had  nothing  to  do  with  the 


That  that  could,  indeed,  be 


microcircuit  chip,  ger  se. 


a  copy.  And  Mr.  Albee  was 
sort  of  »«biv.lent  about  whether  that  „uld  be  - 


or  not. 


case 
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But,  quite  clearly,  he  agreed  that  what  appeared 
on  the  screen  would  constitute  a  copyrightable  subject 
matter.  He  requested  that  when  I  filed  the  application 

V  — 

that  he  at  least  be  called. 

r 

And  that  the  —  he  indicated  that  he  would  prefer 
that  an  application  be  directed  to  his  attention.  He 
ledbme  to  believe  that  he  intended  to  discuss  what  I  had 
presented  to  him  further  with  other  copyright  officials. 

He  mentioned  Mary  Beth  Peters'  name,  in  particular. 
Q.  Did  he  mention  any  other  names? 

A  Not  that  I  recall. 

Q-  You  mentioned  one  thing  that  Mr.  Dietz  said, 
and  that  was  concerning  the  type  of  application.  Did 
he  add  anything  else  to  the  meeting? 

A  Mr.  Dietz? 

Q-  Yes. 

*■  N°'  bY  and  lar^e  he  was  standing  up  by  the  wall 

and  he,  didn't  -  Mr.  Albee  was  kind  of  the  leading  person, 

in  terms  of  the  conversation  that  was  occurring  during 
most  of  the  time  Mr.  Dietz  was  present> 

0  Did  Mr.  Albee  say  whether  this  was  the  first 
time  he  had  dealt  with  a  video  game? 

A  Well,  hp  __  t  u  - 

hao  stated  that  I  believed  that 

”ith  in  the  —  **  o:£ica 

S“"“taa  -T  «pecitic 
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1  \  about  a  previous  application,  although  the  impression 

2  that  he  gave  me  from  his  facial  expression  was  that  ho 

3  could  well  have  had  a  prior  —  you  know,  that  something 

*  «- 

r  *  was  9°ing  through  his  head  and  he  wished  not  to  say  much 

*•  r 

'  5  about  it. 

6 

&  1'n  Mr.  Dietz*  presence,  was  anything  discussed 

about  the  video  tapes —  I'm  sorry,  the  video  tape  that 
8  you  had  with  you? 

A.  Yes.  The  —  Mr.  Albee  —  I  believe  it  was 
10  Mr.  Albee  and  not  myself  who  sort  of  recapitulated  what 

I  had  previously  told  Mr.  Albee  about,  yoQ-know,  the  tape 
being  made  by  Midway . 

That  ^  WaS  3  Vide°  taPe  that  we  wished  to  submit 

i5  33  3  deP°Slt  Wlth  whate  er  copyright  application  we  used. 

15  And,  again,  X  don't  think  x  mentioned  this  earlier:  Mr.  Albee 
specifically  ask  me  whether  ^  video  ^  ^  ^ 

17  published. 

18  *  „ 

'  nd  X  sard,  "To  the  best  of  my  knowledge  it  5 
had  not;  it  had  -just  hoon 

20  that„e  8,,prepated--  “•«■>«  surest 

°”“a"  1  fiction  Of  the  video  tape 

21  ,  Qeo  taPe,  sort 

of  a  pro  forma  thing. 

22 

ElthSr  SelUng  a  c°Py  to  somebody  or 
“  diSpl3ying  thing  publicly  in  '.you  know, 

24  my  response  to  that  s  ^  '  And  1  " 

hat  suggestion  was  that  it 

25  ered,  but  i  didn't  c°nld  be  consid- 

"  that  1  "0"la  V.  question  „ith 

#“'  ReP°fting  Company 
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Mr.  Cohen,  that  I  didn't  think  that  it  seemed  particularly 
useful  to  do  that.  But  again,  no  firm  representation  was 

ft. 

made  regarding  that,  although  quite  clearly  Instated  that 

✓ 

the  videotape  had  not  been  published  at  the  time  of  that 


meeting. 

ft 

* 

k 

ft 

place? 

A. 

6 

k 

*  ft 
present? 


Do  you  have  any  doubts  about  that  at  all? 

No,  I  do  not. 

Approximately  how  long  did  this  meeting  take 

My  guess  is  it  probably  lasted  around  45  minutes. 
And  where  did  the  meeting  take  place? 

Mr.  Albee's  office. 

During  how  many  of  the  45  minutes  was  Mr.  Dietz 


A. 

ft 


20  minutes  to  half  an  hour. 

Okay.  After  this  meeting,  what  did  you  do  next 
regarding  the  Galaxian  matter? 

^  I  reported,  of  course,  with  the  -  the  discussion 
to  Eric  Cohen  in  Chicago,  by  phone.  As  ,  ^ 

conversation  was  on  a  Tuesday.  Subsequently  x  thinh  on 

Wednesday  or  Thursday,  so.eti.e  shortly  after  the  meting, 

I  received  from  Eric  thp  m-;  i 

the  Midway-Galaxian  brochure  that 

was  registered  concurrentlv  .  ■ 

V'  e91stratlon  was  ’applied  for 

— -  ”lth  *—  C  t,a  Friday 

a  -e  of 
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videotape  and  viewed  the  videotape  myself,  the  application 

was  prepared;  you  know,  as  I  recollect  it,  I  prepared  the 

thing  on  Monday  and  filed  the  thing  on  Tuesday.  Which 

would  have  been  a  week  after  the  conversation..  I  had  with 

Mr.  Albee,  although  I  can't  be  absolutely  certain  of  that. 

Q.  Okay.  I  think  you  indicated  that  you  personally 

went  in  to  file  the  application  and  that  you  at  that  time 

met  with  Mr.  Albee. 

How  long  was  that  meeting? 

A.  I'd  say  Mr.  Albee  came  and  left.  I  was  there 

longer.  He  was  summoned,  and  he  came  down  and  he  was  there 

maybe  three  to  five  minutes  at  the  most. 

^  when  you  first  got  to  the  Copyright  Office,  did 

you  talk  with  anybody  before  you  talked  with  Mr.  Albee? 

A-  Yes.  The  Public  Information  Officer,  I  believe 

the  Public  information  Officer's  name  was  Don  Leach.  Althouc 

that,  whcever.it  was  would  be  apparent  from  the  records 

filed' at  the  Copyright  Office.  But  I  believe  it  was  Don) 
Leach. 

£l  A"'J  aid  “  "hat  did  y°u  tell  Mr.  Leach? 

K  L!S"'t,"ay'  1  3uat  presents  the  application 

paper,  »ti„,  that  there  .  repeat  epeciai 

“d  ““  ^  ~  VC,  the  literary 

group,  one  from  * 

Cr  °ni'lng  arts  group,  and  I  specificall 
to  the  Public  Information' officer  that 

tnat  I  d  spoken  with 
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*.  Albce  about  tbit  application,  that  he  had  requested 

that  be  be  called  when  X  breught  the  appUoatdoa  pape » 

in.  of  course  I'd  represented  at  a  prevrous  fteetrng 

that  this  was  a  patter  that  we  wished  to  expedite,  fro  a  y, 

.  f- y.  qnecial  handling 

x  probably  did  not  use  the  term  request  for  spec 
atthat  time.  I 1 m  not  too  sure  I  was  aware  of  it. 

q.  Okay.  Then  Mr.  Albee  came? 

..  and  we,  you  know,  exchanged  some 

A.  Mr.  Albee  came  ana  we ,  y 

casual  conversation,  since  we'd  had  the  fairly  lengthy 

meeting  before  and  I  thin*  both  of  us  were  interested  in 

the  thing,  just  -  it  was  an  interesting  problem,  and  he 

toot  the  application,  reviewed  it,  and  looked  at  »e  and 

said  it  looks  fine  and  gave  it  back  to  the  public  information 

officer . 

Q.  How  long  did  that  take? 

A.  His  review  of  the  application? 

Yes 

Oh,  15,  20 ^seconds,  probably.  } 

Did  he  say  anything  at  all  to  you  at  that  time? 
Other  than  it  looks  fine,  no,  he  asked  no  specific 
questions  about  anything  that  I  can  recall. 


ft 

A. 

ft 

A. 


22 


23 


24 


25 


ft 


Did 


time? 


you  say  anything  to  him  specifically  at  that 


A.  Well,  I  think  I  —  I  said  you  know,  we  decided 
to  go  with  the  performing  arts  type  of  form.  I  pointed 
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out  that  we  had  some  problems  deciding  for  example,  there's 

a  space  on  the  form,  "Type  of  Work."  We  had  some  difficulty, 

I  had  some  difficulty  trying  to  decide  what  t^he  appropriate 

% 

term  was,  and  made  a  comment  to  that  effect  to  him,  as 
well  as  the  "Author  Of"  portion  and  explained  why  I  had 
selected  the  words  I  had  selected  to  put  in  those  forms, 
and  he,  you  know  —  as  I  said  I  don't  —  I  mean  if  he  said 
anything,  it  wasn't  significant,  that  I  recall.  Ahd  he 
reviewed  it  and  said,  it  looks  fine  to.. me. 

&  You  said  that  you  had  a  special  matter  that  you*d 
put  in  the  author  form.  Are  you  talking  about  under  (1) 
where  it  says  "Author  of"? 

A.  Yes. 

&  What  did  —  what  was  put  in  there  that  you  were 
mentioning  to  him? 

A.  The  audiovisual  work.  There  had  been  some  thought 
about  putting,  other  terms  in  and  it  seemed  to  be  the  most 
appropriate  one.  Particularly  in  view  of  what  our  prior5 
conversations  had  been,  seemed  to  fit. 

&  YeS'  1  think  you  told  what  was  put  under 
the  nature  — 

-  Oh.  "Type  of  Kork...  „Authot  of  ..  1  th.nit 

I  put  down  i„  there  „„  >ntita  ijoti< 

•  1  m  open  to  correction 

on  that,  i  don,t  specificaUy  _ 


&  Well  — 
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work? 


8 
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A. 

ft 

A. 

ft 


—  recall  that. 

Is  the  thing  that  you 


mentioned  to  him,  audiovisual  * 


Both  of  those  categories, 
Both  of  those.? 

Yes. 

Okay. 

(Pause) 
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BY  MR.  PLAIA: 

fr  Did  you  make  any  reference  or  point  out  to  him  the 

brochure  that,  was  also  being  filed. 

K  Well ,  I  don't  think  I  did.  The  Public  Information 

r 

Officer  had  both  of  those  applications  and  I  believe  may 
have  said  something  about  that.  I'm  not  really  sure. 

,  It  was  my  practice  when  I  filed  these  applications, 

particularly  where  there  was  sort  of  a  —  with  these  PA 
forms  and  where  there  were  related  brochures,  it  was  my 
practice  to  include,  to  use  one  cover  letter  for  transmitting 
the  applications  with  reference  to  all  of.  the  applications 
that  were  then  being  filed  so  there  would  be  no  —  so  that 
one  cover  letter  could  accompany  each  application  and  that 
there  would  be  no  question  about  the  relationship  between 
these  things. 

Q.  Let  me  maybe  clarify.  I  am  talking  about  the 
brochure,  a  brochure  deposit  with  separate  brochure  deposit 
with  ,the  audio  visual  or  PA  application. 

,fe  ) 

A.  The  synopsis  of  the  deposit,  the  whole  of  the 

application  papers  were  reviewed  by  Mr.  Albee,  which  would 

have  included  the  cover  letter,  the  completed  and  executed 

form  PA,  the  synopsis  of  the  deposit  and  the  material  that 

was  attached  to  that  synopsis  of  the  deposit  and  the  request 
for  special  handling. 

&  Was  the  brochure  a  part  of  the  synopsis? 
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A.  Yes,  I  referred  to  the  brochure  as  —  the  reason 

I  included  it  was  to,  since  I  was  aware  that  the  Copyright 

Office  probably  would  not  be  able  to  examine  -the  video 

tape,  per  se,  since  they  didn't  have  the  machines  to.  look 

\  * 

at  it,  I  wanted  to  give  them  as  much  information  as  I  could 
about  what  was  on  the  video  tape  and  thought  that  the  brochur<j 

would  be  an  appropriate  way  to  do  that. 

>  MR.  PLAIA r  Your  Honor,  I  would  want  to  mark  as 

an  exhibit  a  letter  from  Depaoli  O'Brien  consisting;  of 
two  pages  and  it's  not  signed  because  it's  their  file 
copy  and  it's  to  the  Register  of  Copyrights,  and  it's  dated 
March  5,  1980  and  I  can  supply  two  copies  to  you  as  soon 
as  possible  of  this  after  we  mark  it. 

JUDGE  MATHIAS:  All  right.  What  exhibit  will  it 
be  designated? 

MR.  PLAIA:  I  believe  it"  would  be  CX  —  well,  I 
believe  I  would  be  —  so,  it  would  be  CRX-1. 

JUDGE  MATHIAS:  All  right,  the  document  may  be 
marked  CRX-1, 


A. 


(The  document  referred  to 

was  marked  for  identificati 

by  MR.  PLAIA: 

as  CRX-1. ) 

Mr.  Larson,  can  you  identify  this  dbcument? 

This  is  the  cover  letter  that  accompanied 
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the  PA  application  for  Galaxian  and  the  concurrent Jy  filed 

TX  application  for  the  brochure  entitled  "Midway’s  Galaxian." 

It  was  signed  by  me,  delivered  to  the  Copyright  Office. 

Q*  I  notice  that  on  this  letter,  under  Section  1(b), 

you  have  noted  that  —  it  says  1  (b)  video  tape  deposit,  and 

then  is  parenthesis  it  says  "one  copy.'' 

* 

A.  Yes. 

&  Can  you  tell  me  what  you  meant  in  writing  this 
letter  by  "(one  copy) "  after  that  wording? 

MR.  KINNEY:  Your  Honor,  I  have  to  object.  The 
letter  speaks  for  itself.  No  problem  with  the  question, 
ask  if  he  represented  that  to  someone  else,  but  as  meaning 
something,  but  as  to  what  was  in  his  mind. 

JUDGE  MATHIAS :  Well,  first  of  all,  let's  have 
the  document  admitted  into  evidence.  is  ther  any  — 

MR.  KINNEY:  I  have  no  objection. 

JUDGE'  MATHIAS*  .  I 

objection  to  the  receipt  of 

the  document  being  received  in  evidence.  5 

MR.  KINNEY:  I  havp  ■ 

objection  except  I  don't 

have  a  copy  yet.  I 

JUDGE  MATHIAS:  CRX-] 

CRX  1  is  received  in  evidence> 

(The  document  referred  to,  having 
been  previously  marked  for  identi¬ 
fication  as  CRX-1,  was  received 
in  evidence . ) 
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JUDGE  MATHIAS:  May  I  see  the  document,  please? 

(Pause) 

JUDGE  MATHIAS:  I  will  allow  the  question. 

THE  WITNESS:  Well,  the  intention  Was  depending 
upon  the  status  of  the  work,  published  or  unpublished  or 
the  type  of  work  It  is,  the  copyright  regulations  specify 
either  one  or  two  copies.  And  copies ,  referring  to,  you 
know,  how  many  deposits,  units  of  deposit  have  to  be  _ made 
and  that  was  my  intention  and  my  thinking  in  terms  of  the 
deposit  requirements  was  that  there  was  one  video  tape 
deposit  made,  one  copy  of  the  video  tape. 

BY  MR.  PLAIA : 

Q.  In  your  earlier  testimony  you  testified  concerning 
copies  and  the  use  of  the  word  "copy".  Was  that  being 
used  — 

A.  I  had  some  problems  with  Mr.  Kinney’s  question 
earlier  because  I  —  it’s  a  question  of  law  I  suppose  in 
a  way  whether,  particularly  in  this  instance,  what  may  be 

k  J  ) 

a  copy  of  the  work  that's,  that's  subject  to  the  copyright 
claim.  I  don't  I  didn't  answer  any  questions.  I  did 
not  intend  to  represent  that  I  was  making  a  legal  conclusion 
as  to  what  may  be  a  copy  or  what  may  not  be  a  copy.  I 
don't  suppose  that's  really  my  function. 

&  So,  is  it  correct,  then,  that  when  you  said  "one 
copy"  you  mean  one  Unit  of  that  tape? 
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A. 


That  was  not  using  "copy”  in  the  sense  of  this 


statutory  definiition  of  "copy." 

&  And  you  wei;e  talking  about  being  tlfere  with  Mr. 
Albee,  and  you  talked  about  what  was  said.  How  did  that, 
how  did  that  meeting  end? 

A.  Which  meeting,  Mr.  Plaia? 

i 

Q  This  would  be  the  meeting  when  the  application 
was  made. 

A.  Well,  the  meeting  ended  by  —  well,  while  Mr. 
Albee  was  there,  it  looks  fine  and  he  indicated  that  he  was 
very  interested  in  the  application  and  the  copyright  that 
was  involved  and  wished  to  follow  whatever  proceedings 

Happened.  A,  ,  matter  of  fact,  i  recall,  specific.il,  his 
comment  that  sor  of  ,  problem  or  „„  .,ptoblein.,  _  he 

h*a  13  C°Pyrl3ht  °£fl«  that  in  passing  on 

gnestiens  e£  r.gisterabiUt,  frequent!,  i„  litigation  the 

matters  were  decided  on  s  nmi  •  ■ 

a  preliminary  injunction  basis  and 

he  said  it  was  hard  ) 

a  ZQ  follow  some  of  the«?#» 

r-nese  things  and  he 

lnt““tSd  ^  *“■  -  —  •  oorrment  of  that 

r:  “  “**  -  -  -  --  „  ooauersatioh 

terminated  »ith  him  ,t  that  time. 

*  *v" -  - 

*■  No'  he  did  not. 

&  Did  he  ever 

ln  any  Way  what  his  background 

ACme  Repor,in9  Company 


542 


was? 


A-  Yes,  well,  well,  no,  I  am  not  —  I  had  then  and 
have  new  no  idea  of^what  his  educational  background  is.  I 
do  know  that  -  I'm  not  sure  that  he  specifically  represented 
this  to  me  or  not,  but  the  other  people,  Public  Information  , 
Officers  for  example,  it  said  that  the  Copyright  Office 
ponsors  what  could  be  considered  law  courses  on  copyrights 
that  all  of  the  officials  were  trained,  I  suppose, 
in  that  copyright  law  in  a  sense. 

&  Next,  can  you  tell  me  what  the  events  were  that 

1Sa  ”P  “  flU"9  "  «*“*«  — t  Mod,  application 

which  was  PA  68-323?  ( 

; .  1  Y”*'  JU5t  b“ically'  * 

riC  ““  ‘3ai”  tC  •»  application  in  th. 

same  manner  we  ^ 

we  naa  done  m  the  i  ■  I 

6  Galaxian  case  for  the 
ttract  Mod,  and  Erlc  told  ^  ^ 

»ork  that  aopears  on  ,  ””  th“ 

vid,d  al  9  ^  -  «  th. 

9  to  attract  players<  ) 

1  PrSPared  the  -PPlication.  Because  t 

ness  of  time,  j  Was  ,  .  USS  °f  th®  short- 

33  having  Washington  to  „ 

and  i  completed  the  .  9°  t0  the  Midwest, 

application  on  a 

something  iike  th  y'  r  believe,  or 

and  because  i  was  ,m.Ki 

have  time  to  take  the  an  i  •  .  "  didn,fc 

an  associate  if  h  ?  Catl°n  Papers  over , .  X  asked 
lf  he  Would  handle  it  for 

b6CaUSe  he  completelv  Marion  NeLong , 

^  1  SUPP°Se  -  had  talked 
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casually  about  these  oases  to  somo  extent,  but  he  really 
was  not  informed  about  what  was  involved.  I  attempted  t 
discuss  the  matter  wi'th  him  and  had  all  the  papers  laid  out 


>  10 


the  following  working  defy. 


for  him  to  take  over  the  following 

q.  And  were  the  papers  filed? 

►  A.  Yes. 

Ql  And  do  you  know  who  filed  those? 

A.  Mr .  DeLong . 

Q.  Did  you  have  any  discussions  with  Mr.  Albee 

concerning  that  application? 

A.  No,  not  that  I  recollect. 

Q.  Did  you  have  any  discussions  with  anybody  else 
from  the  Copyright  Office  concerning  that  application? 

A.  No.  *• 

Q.  Can  you  tell  me  what  the  events  were  leading  up 
to  the  Pac-Man  application  filing  of  PA  83-768?  ' 

r  A.  Well,  essentially  it  was  pretty  much  the  same  thing 

jto  ^ 

as  the  Galaxian  Attract  Mode.  I  received  a  request  prepare 

and  file  the  application  and  received  a  letter  conveying 

information  for  the  application  form.  I  called  Eric  to 

—  Eric  Cohen  —  to  complete  that  information,  completed 

the  application,  filed  it  myself  in  that  instance. 

Rally-x,  as  I  think  I  mentioned  before,  I 
received  a  completed  _ 

&  Let  me  stop  you.  I  am  talking  about  Pac-Man. 
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A.  Okay . 

a  You  say  you  filed  the  application  yoarseU.  Wes 
*.*  mean  yo»  went  to  the  Copyti^  Office  and 

r 

filed  it?  #  _ 

.  f nr  special  handling  and 
K  Right,  with  the  request  for  specie 

followed  the  same  procedure  that  I  described  before. 

'  g.  Did  you  first  then  speak  with  the  Public  Informa- 

tion  Officer? 

A.  Yes . 

Qi  Do  you  remember  who  that  was? 

I  A.  Well,  I  —  not  really.  In  one  of  those,  the- 

guys  name  was  kind- of  strange.  It  was  Dave  Altoliani,  or 
something  like  that.  It  appears  -on  the  copyright  office 
receipt.  As  a  matter  of  fact,  I  can  testify  —  I  guess 
from  my  own  personal  knowledge  —  that  the  Copyright 
Office  receipt  indicates  on  there  the  signature  of  the 
Public  Information  Officer  is  the  person  that  I  met  with 
and  on  the  receipt  will  be  noted  "attention"  and  two  or ) 
three  names  will  be  listed.  The  names  listed  are  the 
examiners  who  were  called  and  reviewed  the  assignments  and 
applications  in  my  presence. 

:  Q.  Can  you  tell  me  who  you  spoke  with  besides  the 

}  Information  Officer  concerning  the  Pac-Man  application  on 
[  that  day  that  you  filed  it,  from  the  Copyright  Office? 

5  I  Pac-Man,  I  believe  I  spoke  with  Dave  Albee 
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X  rt -..I 

e- 

that  might  have  been.  % 

,  '  Let  me  show  you  ax-20,  which  might  .refresh  your 

recollection • 

*.  Ah,  okay.  Dave  Albee  was  the  examiner  who  was 
called  to  examine  the  PA  application.  Mark  Thur  was  the 
person  from  the  Assignment  and  Document  Section  called  to 
review  the  assignment,  and  this  Lee  Altloyaolit,  whatever 
and  I  hesitate  to  even  try  to  pronounce  the  name,  was  the 
literary  examiner,  his  name  appears  on  here.  The  Public 
Information  Officer  handwritten  at  the  top  of  this  sheet 
in  my  handwriting  is  Marie  Fleming..  And  I  believe  that  is 
the  person  who  was  the  Public  Information  Officer  in 
connection  with  this  Pac-Man  application. 

0*  With  regards  to  meeting  with  Mr .  Albee  that  day , 

'  how  long  did  you  meet  with  him  for? 

f 

5  A.  Approximately  the  same  amount  of  time  as  before. 

3  Again,  I  think  we  probably  exchanged  casual  conversation, 

0  but  even  with  that  our  time  we  spent  together  couldn't  have 

1  been,  you  know,  three  to  five  minutes  at  the  most  again. 

:2  ft  What  did  Mr.  Albee  do  in  regards  to  -that  applicatio 

!3  while  he  was  meeting  with  you? 

M  A-  Said  it  was  fine. 

25  ^  Dld  he  say  anything  else  besides  that  it  was  fine? 
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K  Not  that  I  recall. 

•  j  j-n  him  at  that  time? 

^  Do  you  remember  what  you  s 

Specifically  considering  the  application? 
p.  At  any  time  during  that  three  to  fl.ee  minutes  that 

you  wore  meeting  with  him? 

A  Pot  really.  I  think  that  I  may  have  made  a  cement 
to  the  effect  that,  you  know,  here's  another  one  type  of 
thing. 

Respondent's  Exhibit  23  was  already  shown  to  you 
and  I  want  to  show  it  to  you  again.  I  believe  this  was 
identified  as  a  -  Respondent's  Exhibit  23  which  is  a  letter 
to  the  Copier,  Register  of  Copyrights,  two  pages  from  Craig 
E .  ^Larson ,  and  I  call  your  attention  to  Page  1,  Section 
1(b)  where  it  says  "video  tape  deposit,”  and  I  notice  there 
is,  in  parenthesis  it  says  "one  copy"  and  I'll  just  ask  you. 

You  previously  testified  in  regards  to  the  same  language 
in  the  similar  letter  for  Galaxian. 

Would  you  testimony  be  the  same  regarding  this  ^ 

language? 

A.  Yes. 

Q.  Now,  with  this  Pac-Man  deposit,  did  you  also  present] 
a  separate  brochure  as  part  of  the  synopsis  of_  the  PA 


deposit? 

K 


In  that  case,  I,  boy,  I  may  not  have.  The  Copyright 
Office  is  —  my  intention  in  submitting  the  thing  in  the 
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£irst  place  was  I  didn't  feel  without  being  able  to  view 
the  videotapes,  the  Copyright  Office  could  do  a  very  coope- 
tent  job  of  examining  what  the  work  was,  what^the  copyright 
was.  And  my  understanding  had  been  during  this  intervening 
period  the  Copyright  Office  had  obtained  a  video  tape 
machine . 

‘  Specifically  whether  I  sub  —  I  incorporated  the 

brochure  into  the  Pac-Man  PA  application,  I’m  not  sure,  but 
I  may  not  have  for  that  reason. 

Q.  Did  you  have  any  other  contacts  with  or  discussions 
with  anybody  from  the  Copyright  Office  after  that  meeting 
with  Mr.  Albee  concerning  the  Pac-Man  application? 

A.  Other  than  notification  that  the  claims  had  beer- 
registered  and  that  certificate  s  of  registration  were  ready 
and  that  type  of  thing,  formal  communications,  no. 

ft  Finally,  with  regards  to  Rally-X,  the  Rally-X 
application,  that's  PA  88-049,  can  you  tell  me  what  the 
events  were  that  led  up  to  the  filing  of  that  application? 

A  Yes.  I  received  from  Mr.  Cohen,  again,  a  letter 
requesting  the  preparation  of,  or  I  mean  filing  of  a  copyrigh 
application  and  accompaying  the  letter  was  a  PA  application 
that  had  been  largely  filled  out,  apparently  Mr.  Cohen  had 
prepared.  I  prepared  the  request  for  special  handling  and 
the  cover  letter,  synopsis  of  the  deposit,  I  prepared  the 
synopsis  of  the  deposit  I  thinK  in,  from  a  conversation  with 
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Eric  as  to  what  was  on  the  tape. 

next  Step  to  then  90  to  the  Copyright  - 

q.  Was  your  next  step 

- .  -i  n _ t  believe  in  the 

r.  No,  then  I  filed,  I  filed  I 

_  fiiPd  it' in  the  Copyright 

Rally-X  I  received  that  information,  filed  it. 

Office  on  the  same  day  I  received  it. 

do  you  remember  who  you  saw  when  you  got  to  the 

> 

Copyright  Office  that  day? 

A.  Well  — 

if  1  were  to  give  you  this  receipt,  which  is 

rx-21,  this  might  refresh  your  memory. 

A.  In  this  instance,  the  PA  application  was  brought 

to  the  attention  of  Dave  Albee  again  and  Helen  Walker  was 
the.  person  from  the  Assignments  and .Documents  Section  called 
to  review  the  assignment  paper,  and  Peter  Vankovitch  was 

the  Public  Information  Officer. 

Q.  Do  you  recall  that  meeting  with  Mr.  Albee,  how 

long  it  was? 

A.  Again,  I  cam. only  say  at  a  maximum  it  would  only 
have  been  three  to  five  minutes.  It  was  no  lengthy  conver¬ 
sations.  I  don’t  recall  any  specific  questions  asked  by 
.21  ||  Mr.  Albee  of  me,  nor  did  I  volunteer  anything  specific  at 

22  ||  that  time.  I  believe  that  other  than  Mr.  Albee  ’  s  expressi 

23  !|  that  the  application  was  okay  and  some  casual  non— related 
conversation,  that  that  was  the  extent  of  our  contact. 

0-  Regarding  some  earl 


.on 


.ier,  responses  to  earli 


ler 
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questions  by  Mr.  Kinney  in  describing  the  applications  that 
you  filed  for  Midway  Manufacturing  Company,  the  word 
"promotion  materials"  was  mentioned.  Can  you«-tell  me  what 

"promotion  materials"  means  to  you? 

A.  Promotion  materials  to  me  would  mean  materials 
prepared  and  used  to,  I  suppose,  promote  interest  in  users 
of  a  company's  product?  purchase  the  product,  use  the  product 
Q.  And  when  you  are  talking  about  promotion  of 
when  you  are  speaking  of  promotional  materials  for  copyright 
registration  what  type  of  materials  are  those? 

A.  When  I  am  speaking  of  promotional  materials  for 
copyright  registration.  Well,  I  suppose  that  in  connection 
with  these  particular  groups  of  registrations  that  the 
brochures  that  were  registered  on  TX  forms  at  the  same  time 
that  PA  applications,  I  would  consider  promotional  materials 

Q.  Mr.  Larson,  did  you  review  your  files  prior  to 
this  testimony-  today? 

A.  Yes,  I  did.^  ^ 

Q.  And  what  did  you  review  in  the  files?' 

A-  I  reviewed  correspondence,  papers  filed,  any 
handwritten  notes  that  were  still  in  the  files.  I  also 
reviewed  the  diaries  that  I  kept  during  the  period  to  - 

Wh*”  1  **  “  ordinary  practice  have  p„t  reference 

to  any  conversations  I  would  have  had  with  Copyright  Office 


officials . 
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MR.  PLAIA:  Your  Honor,  that  concludes  my  cross- 


examination. 

JUDGE  MATHIAS:  Mr.  Bailey?  Turn  oh  your  microphom 

C- 

% 

MR.  BAILEY:  May  I  have  a  five  minute  recess? 

JUDGE  MATHIAS:  All  right,  we  will  have  a  five  I 

minute  recess.  It  will  be  a  bare  five  minutes.  We  will 
be  back  at  27  minutes  after. 

(Whereupon,  a  recess  was  taken .) 

JUDGE  MATHIAS:  Back  on  the  record.  Mr.  Bailey, 
you  may  proceed. 

MR.  BAILEY:  Thank  you,  Your  Honor.  J 

CROSS-EXAMINATION  (Continued)  ! 

BY  MR.  BAILEY: 

&  Mr.  Larson,  I  am  the  Commission  Investigative  f 

Attorney  and  I  want  to  explain  to  you  my  purpose  here  in 
this  proceeding  is  one  of  providing  effectively  as  possible 
a  complete  record  for  determination  by  the  Commission. 

What  I  would  like  to  talk  to  you  about,  or  ask, 
you  about  first  is  your  -  you  have  testified  that  you 

P'"°"“Uy  reSP°”Slbl«  £“  registration  o£  „ch  of 

copirrgtt,  „„  „  M™tated  „„  th.  ^  ^ 

that  Galaxian  rai . 

'  Xlan  Attract  Mode,  Pac-Man,  Rally- 
X  and  Gorf?  - 

^  That's  correct  t 

.  1  S19“d  o£f  ££r*  applications. 

*  With  resDPrf  *.  ^ 

°  PaC_Man  Rally-x,  which  are 
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▼ 

the  subject  matter  of  this  proceeding,  I  would  like  first 

with  Pac-Man,  initially  how  did  you  become  aware  of  the 

circumstances  necessary  for  you  to  file  the  application? 

■*  __ 

What  I  mean  is  the  —  you  had  testified  that  Mr.  Cohen 
had  provided  you  with  information.  What  were  your  —  what 
was  the  information  that  he  provided  you  with?  And,  could 
you  tell  me  that,  please? 

A.  Yes.  We  knew  ~  we  knew  from  the  previous  applica¬ 
tions  what  was  necessary  to  fill  out  the  forms.  And  that 
was  the  information  that  was  provided  by  Mr.  Cohen.  I  would 
then  —  —  and  that  was  embodied  in  some  instances  in  letters 
and  in  some  instances  in  phone  conversations  with  Mr.  Cohen. 
And  in  all  instances  the  —  where  there  had  been  any 
written  communications  coveying  this  information,  I  had 
Phone  conversations  with  Mr.  Cohen  to  -  where  the  applica¬ 
tion  was  reviewed  item  by  item.  In  some  instances  it  was 
necessary  for  Mr.  Cohen,  in  turn,  to  make  further  inquiries 
of  Midway  personnel  concerning  the  appropriate  responses, 

Mr.  Cohen  is?  Can  you  explain  for  my  edification, 
who  is  Mr.  Cohen? 


A.  Mr.  Cohen  is  an  associate  with  the  — 


is  an 


associate  with  the  firm  of  « 

FltCh'  Even'  Tabin,  Flannery 

and  WSlSh  "  ChiCag°  Wh°  — ,  *  guess  you  could  say 
sort  of  Prunary  CQunsel  fQr  H.dway  Manufactur.ng  Company_ 

He  is  there  on-going  counsel  in  their 

Acme  Reporting  Company 


1 


552 


-  4 


general  matters? 

A.  Mr.  Cohen  works  with  Mr.  Katz  and  Mr.  Welsh. 

Qi  Okay.  In  your  discussions  in  communications  with 

Mr.  Cohen  with  respect  to  the  Pac-Man,  had  he~  made  any 

r 

representations  to  you  about  the  contractual  relationship 
between  Namco  America  and  Namco  and  Midway? 

>  A.  The  answer  to  your  question  —  well,  three  companie; 
In  connection  with  that  application  — 

Q.  I  can’t  year  you,  Mr.  — 

A.  I  believe  that  he  had  made  —  that  we  had  — 

MR.  PLAIA:  I  object,  Your  Honor.  I  think  this 

is  outside  the  scope  of  what  we  are  going  into  in  examination 
with  this  witness. 

JUDGE  MATHIAS:  Well,  l'm  not  sure.  '  I  will  allow 
some  limited  examination  along  this  line.  I'm  not  sure 
just  where  Mr.  Bailey  is  going. 

THE  WITNESS:  We  had  talked  about  the  matter  you 

referred  to  and  in  terms  of  deciding  what  the  appropriate 
"SP““  “ 

""  “1S°  ”nC“nln9  *■■*■—«  *.  be  «cotaea  alo„g 

With  the  copyright  application. 

^  PaC~Man  P-rtieuarily.  I  don't  recall  any 
.  extended  conversations  with  Mr  Cob 

•  .  "**  C°hen  c°ncerning  what  you 

asked  about.  J 
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BY  MR.  BAILEY: 


fr  Were  you  —  had  you  --  did  you  receive  the 
license  agreement  or  the  accompanying  memos  to  that  license 
agreement  between  Namco  and  Midway?  7 

r 

MR.  PLAIA:  I  am  going  to  object  again ,  Your 
Honor.  That's  I  think  a  great  deal  outside  of  the  scope 
of  his  testimony  and  we  are  getting  into  confidential 
information  and  we  are  also  getting  into  attorney/.client 
communications. 

JUDGE  MATHIAS:  What  is  the  purpose  of  this  line 
of  questioning,  Mr.  Bailey?  Does  this  have  to  do  with  — 
just  tell  me  the  purpose, 

MR.  BAILEY:  Okay.  What  I  am  attempting  to  clarify 
Is  that  Mr.  Larson  had  knowledge  of  the  existence  of  these 

documents  and  also  I  think  that-  ^  ^ 

tninK  that  the  fact  that  the  only 

documents  registered  upro  4-k 

9  d  Were  the  assignment  of  copyright  to 

Midway  from  N.mco  Possibly  raise,  some  questlons  „  tQ  ^ 

—  «.*  Mr .  Kinney  has  put  info  this  proceeding ,  ^ 
is  fr.ua  on  the  Copyright  office  M(J  ,  __ 

d»OGE  MATHIAS,  !„  „hat 

BM1EY:  »“  Of  information 

J0DGEmTB1^  Mithholding  what  information? 

I  me  ci  n  — — 

MR-  BAILEY:  WpII  v 

wen.  Your  Honor  t 

3S  t0  the  licensQ  and 

the  accompanying  documents  between 
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Namco  and  Midway  were  not  proffered  to  the  Copyright  Office. 

JUDGE  MATHIAS:  Every  single  document  between  them?, 
MR.  BAILEY:  Not  every  single  document.  Only  the 

C- 

% 

documents  which  go  into  the  contractual  relationship'  between 
the  author  of  the  work  and  the  would  be,  or  the  person, 

Midway  who  was  attempting  to  get  a  copyright  for  that  work. 

I  fcthink  also  the  Copyright  Act  requires  that  all  claimants 
be  presented  to  the  work  and  this  —  the  only  claimant  that 
was  presented  in  the  application  by  Midway  was  Midway  and 
I  am  just  concerned  as  to  the  background  behind  that  as  to 
why  Namco  was  not  named.  And  I  would  just  like  for  my 
satisfaction  to  know  why.  And  this  is  my  reasoning  for  the 

question.  I  think' it's  relevant  and  I  think  it's  important 
to  the  Complainant's  case. 

MR.  KINNEY:  Your  Honor, 'may  I  also  make  one 

point  for  relevance?  We  have  alleged  in  our  statement  that 
Midway  di.  not  co„ply  „Ith  the  atalutory  I 

~5l“’rln9  tta  ■—r“-  -  *-*-  -o«ing  of  thg, 

or  the  document  that 

that  transfers  ownership,  which  is  - 

JUDGE  MATHIAS:  I’ll  all 

allow  the  question.  Maybe 

now  that  you  have  stated  the 

f  .  the  gr°Unds  of  relevance,  it  may 

f°CUSlt-  1  think  before  we  were  flo  a 
think  th  e  f Sundering.  i  don't 

focus  of  yOUr  qUestiQns  . 

D°  ^  ^  or  would  you  like  to 

ilKe  to  restate  it? 
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THE  WITNESS:  I  recall  several  responses. 

JUDGE  MATHIAS:  All  right. 

THE  WITNESS:  Number  one,  if  you  consult  the 

t- 

\ 

statute  in  the  regulations,  you  will  find  that  what'-s 

r 

required  by  the  statue  in  the  regulations  to  — 

BY  MR.  BAILEY: 

»  &  Let  me  can  y°u  answer  my  question,  please? 

Were  you  aware  that  these  documents  existed? 

A.  Yes. 

&  Okay . 

A*  I  had  not  seen  them. 

&  You  had  not  seen  them.  You  had  never  —  you  did 
not  have  them  in  your  possession?  J 

1  did  not  have  them  i,  my  possession.  I  was  aware 
that  they  existed. 

4  "h”'  aid  y“  of  their  existence ? 

1  “  U“  °f  “  application  for  the 

b "ln’  PrePared ,  Tha  co»e„t 

to  make  that's _  A  ould  l}ike 

&  There  is  no  question  about  the  o 

ao”ont  ““  | 

MR'  PLAIA:  Your  Honor,  he's  - 
JUDGE  MATHIAS:  Ther^  • 

am  sure,  Mr.  Larson  13  ^  9UeStl°n  Per>ding.  x 

arson,  you  , 

1  Will  allow  Mr  pi  .  30  °Pportunity  to  answer. 

*  —  to  as,  you  another  questiQn  ^  ^ 
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if  necessary,  but  let's  proceed.  This  examination  is  going 
relatively  slowly  as  it 'is.  Let's  get  the  questions  out 
and  answered  and  get  on  with  it. 

BY  MR.  BAILEY:  7 

r 

0-  With  respect  to  the  first  publica  —  with  respect 
to  Rally-X,  strike  that. 

>  Did  you  have  were  you  aware  of  the  documents, 

the  license  agreement  and  the  existing  —  let  me,  to  make 
sure  that  you  —  to  just  clarify  for  the  record,  you  testifiet 
that  you  had  never  seen  the  license  agrement? 


A.  That's  correct,  I  have  not 
&  Okay . 


seen  it  to  this  date. 


MR.  PLAIA:  Are  we  talking  about  Pac-Man  or 


Galaxian? 


now. 


MR.  BAILEY:  Okay,  I  am 'talking  about  Rally-x 


MR.  PLAIA:  Oh,  RAlly-x. 

✓  BY  MR.  BAILEY: 

lng  ;  '  “  ™  -  the  accompany- 

mg  documents  for  Rally-x? 

A-  No. 

&  Were  you  aware  of  fho- 

6  of  their  existence? 

A*  Yes. 

&  0kaV-  With  respect  to  - 

were  aware  of  a  f  ■  y°U  testlfled  that  you 

flrSt  ’Nation  in  Japan? 
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1 

1 

2 

3 
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5 

6 

7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
'  21 

22 

23 

24 

25 


(  ^ 


A.  Yes. 


ft  With  respect  to  Pac-Man? 

A.  The  circumstances,  again,  I  feel  publication  is 

\  m- 

in  the  form  of  almost  a  legal  conclusion, 
ft  Yes. 

A.  The  circumstances  that  underlied  that  conclusion, 
the  license,  the  same,  whatever  you  will,  conveyance,  I  was 
aware  of,  yes,  that  it  had  transpired. 

Q.  That  the  publication  took  place  in  Japan? 

A.  That  was  the  reason  for  stating  the  publications 

in  Japan  as  I  understood  it,  yes. 

ft  Had  you  had  an  opportunity  to  see  those  publication: 
in  Japan? 

A.  What  publications? 
ft  Of  the  Pac-Man . 

Opportunity  to  see  them. 

Had  you  seen  them  in  Japan? 


A. 


A. 


ft 


ft 


Of  the  audio  visual  work? 


Yes. 

No. 

Rally-x? 

No. 


0kay'  In  your  --  bafi  you  Mde,in  your  deposit 

"  ^  Vide°  ta-  ~  —  efforts ,  or  what 
determ.ne  were.  ^  copyr.ghtable 
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differences  between  the  first  publication  in  Japan  of 
Rally-X  and  Pac-Man  with  respect  to  the  deposited  tapes? 

A.  Well,  I  think,  you  know,  in  view  of '  my  answer  to 

fc- 

your  previous  question,  a  simple  answer  is  I  wasn't  aware 
there  were  any  differences. 

0-  I  see.  Had  you  asked  if  there  were  any  differences 

orb  — 

A.  I  stated  that  I  wasn't  —  I  had  not  seen  ^these 
previous  publications.  You  know,  whatever  differences  there 
may  have  been  —  no,  I  simply  wasn't  informed  of  it.  It  was 
discussed,  I  mean  I  am  simply  without  any  knowledge  concerning 
what  you  are  asking  me  about. 

&  Did  you,  to  your  knowledge,  did  you  ever  submit 
anything  to  the  Copyright  Office  stating  that  there  were 
no  copyrightable  differences  between  the  tape  deposited  and 
the  publication  that  took  place  in  Japan  with  respect  to 
the  Pac-Man  and  Rally-x  games? 

^  Repeat  your  question  again. 

o  Did  you  sub.it  any  written  notice  or  ^  any 
verbal  state.ent  to  tbe  Copyripht  Oftice  with  respect  to 
there  hern,  no  coPyti5htable  difierences  between  the  fi«t 

comparison  to  the  tapes  that 

P  th3t  Were'  the  video  tapes  that  v 
deposited?  P  that  you 

No,  if  x  under <;t ana 

acrstand  your  question  „ 

^estion  correctly.  That 
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I  had  made  no  representations  to  the  Copyright  Office  con¬ 
cerning  any  differences  that  may  have  existed  between  the 

first  publication  in  Japan  and  the  video  tape*- that  was 

\ 

deposited. 

Q.  Mr.  Albee,  Mr.  Albee ,  what  is  his  position  at  the 
Copyright  Office? 

>  A.  Well,  I  believe  he's  the  chie  of  the  examiners 
in  the  performing  arts  group. 

Ql  In  the  performing  arts  group? 

Yes. 

Which  group  was  the  application^ handled  by? 
Performing  arts. 

Performing  arts.  Each  of  these? 

That's  what  the  PA  indicates,  yes. 

I  see.  Why  was  Mr.  Dietz  consulted? 

Because  when  I  presented  the  problem,  as  I  described 
it,  my  suggested  solution  for  your  discussion  was  to  consider 

the  thing  as  being  a  visual  arts  work  based  on  the  analogy 

h  f  1 

to  a  board  game.  And  Mr.  Dietz,  who  is  an  examiner  in  the 
visual  arts  group,  was  called  for  the  purpose  of  di 


A. 

ft 

A. 

ft 

A. 

ft 

A. 


.scussmg 


that. 


&  I  see.  Had  you  for  Midway  ever  attempted  to 

register  any  software  of  the  Pac-Man  or  Rally-x  or  Galaxian 
games? 

A.  No. 
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Are  you  aware  of  any  registration  for  copyright 


of  such  software? 

A.  No. 

Ql  Any  of  the  hardware? 

A.  Copyright  on  the  hardware? 

Q.  Yes. 

>  A.  Well,  I  don't  know.  I  suppose  that,  you  know, 
we  had  discussed  in  the  first  ~  my  first  discussion  with 
Dave  Albee  the  video  tape  does  show  the  housing  of  the 
arcade  game.  And  following,  carrying  Mr.  ’Albee1 s  analogy 
to  the  coreographic  work  and  the  protection  of  the  set  shown 
iri  the  video  take  of  a  coreograph  work,  the  hardware  in  terms 
of  the  design  of  the  arcade  game  housing  and  art  work  that 
might  appear  on  the  arcade  game  housing. 

Q.  When  I  speak  of  the  hardware  I  am  speaking  of  things 
like  the  ROM,  things  of  that  nature. 

A.  It  was  understood  by  me  from  the  outset  that  there 

was  n p  way  that  any  work  of  art  in  the  ROM  as  opposed  to 

the  ROM  being  a  copy,  for  example,  was  simply  any  claim  of 

that  sort  simply  would  not  be  registered.  There  would  be 

no  way  to  get  a  claim  of  that  sort  registered  without 

bringing  action  against  the  register  of  copyrights  in  the 
District  Court. 


&  I  see.  Thank 


you. 


MR.  BAILEY:  Your  Honor,  I  have  no  further  questions 
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JUDGE  MATHIAS:  Mr.  Kinney. 

MR..  KINNEY:  I  have  just  a  couple. 


REDIRECT  EXAMINATION 


BY  MR.  KINNEY: 


Cl  You  stated,  I  believe,  you  represented  to  Mr. 
Albee  that  the  machine  did  not  contain,  or  that  you  — 
software  at  this  initial  meeting  on  February  26th,  is  that 


correct? 


K  Yes,  I  stated  that,  as  I  understood  it,  the  machine, 
the  images  that  we  were  talking  about  were  being  generated 
sort  of  by  hard-wired  equipment. 

Q.  Did  you  ever  correct  that  information  or  that 
impression  that  you  gave  to  Mr.  Albee? 

MR.  PLAIA :  I  would  object  to  that.  Your  Honor, 
because  I  think  there  is  no  foundation  for  it.  He  is 
assuming  that  — 

JUDGE  MATHIAS:  I'll  overrule  the  objection.  I 
think  the  record  gives  some  ground  for  assumption  that  it 
wasn't  hard-wired.  !  "think  we  had  that  long  discussion  of 
that  Mr.  Basurb(ph)  on  the  stand. 

the  WITNESS :  it  became  -  the  question  of  whether 
it  was  hard -wired  or  whether  there  was  software  or  „„t  i„ 
context  of  our  discussion  was  unimportant  other  than 
“  “  Pt'U*i“V  i»  that  what  we  were.  „  „e„  „ot 

seehrng  protection  in  ,  computer  program.  We  were  not  seeding 
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I 

protection  in  the  ROM,  again,  speaking  as  works  of  art  as 

opposed  to  any  copies  or  anything  like  that.  We  were  talking 

about  what  appeared  on  the  screen  and  your  qi^estion  assumes 

% 

that  there  was  something  incorrect  conveyed  by  me  to  the 
Copyright  Office,  presumably  that  was  relevant  or  material 
to  the  application  or  proposed  application  that  we  were 
discussion.  And  I  do  not  necessa  —  I'm  not  agreeing  with 
you  that  there  was  anything  to  correct. 

BY  MR.  KINNEY: 

Q.  I  believe  your  answer  in  sum  would  be  that  you 
did  not  inform  Mr.  Albee  that  the  machines  depicted  did 
involve  ROM's  and  have  software,  is  that  correct? 

A  That's  right,  I  was  not  specifically  aware  of  the, 
that  there  was  software  involved  and  it  made  no,  if  Mr. 

Albee  had  inquired  as  to  the  details  of  how  the  machine  was 
operated,  I  would  have  had  to  consult  with  Mr.  Cohen  or 
other  members  of  the  firm  in  Chicago.  And  I  never  represented 

Albee  that  I  was  an  expert  or  had  detailed  knowledge 
of  how  the  machine  operated. 

o  But  you  represent  to  hit,  that  these  machines 
were  hard-wired? 

1  ““  “  1  ™*°*’<**«  it,  that  these 

b01"9  —  XT  -rc-uirea  eq„ip„e„t. 

Q  And  you  never  w 

told  him  anything  different  in  the 

course  of  all  of  «.u 

636  dealln,3s  on  these  PA  59-977  thru 
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PA  88-049  Rally-X? 

A.  The  topic  never  came  up,  no. 

MR.  KINNEY?  That's  all.  *- 

JUDGE  MATHIAS:  Mr.  Plaia,  I'll  allow  limited 

recross. 

MR.  PLAIA:  One  second. 

k 

(Pause) 

MR.  PLAIA:  Your  Honor#  I  have  no  recross. 

JUDGE  MATHIAS:  Thank  you  very  much#  Mr.  — 

MR.  BAILEY:  I  may  have  some  recross.  I  just  have 
one  question. 

JUDGE  MATHIAS:  All  right,  I  will  allow  one  more 
question.  Go  ahead. 

recross-lxamination 

BY  MR.  BAILEY: 

0  Mr.  Larson,  did  you  make  any  oral  or  written 
representations  to  the  Copyright  Office  about  the  existence 
of  the  license  between  Namco  and  Midway?  5 

A*  Yes. 

*  ».»  it?  Was  it  written  or  oral? 

,  xas  oral.  It  was  ln  connection  with  the 
Galaxian  thing  and  it  j 

urmg  the  meeting  i  referred 

on  February  26.  Th  referred  to 

the  machine  had  been,  „  that  thi, 
video  game,  if  yOU  will,  tad  been  designed  in  ja 
y«  hnow,  I  really  aid  P" 

have  too  much  to  eay  about  it 
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T  H 

1 

because  obviously  I  didn't  know  too  much  about  it. 

2 

Ql  Did  you  talk  to  him  about  the  license  or  the 

3 

did  you  make  representations  to  him  about  the^license? 

4 

A.  No,  ' 

5 

Q.  With  respect  to  Pac-Man  and  Rally-X. 

6 

A.  I  am  trying  to  recollect  the  conversations.  It 

> 

7 

probably  would  have  come  up  in  connection  with  the  review 

8 

by  the  assignments  submitted  by  the  official  from  the 

9 

Assignments  and  Document  Section  of  the  Copyright  Office 

10 

and  the  request  for  special  relief  procedures.  No,  I  don't 

11 

recall  anything. 

12 

MR.  BAILEY:  Thank  you.  No  further  questions. 

13 

JUDGE  MATHIAS:  Does  that  give  rise  to  any  further 

14 

questions? 

15 

All  right,  thank  you  very  much,  Mr.  Larson.  You 

16 

are  excused. 

17 

(The  witness  was  thereupon  excused.) 

18 

JUDGE  HATHlftS:  I  would  propose  to  proceed  until 

19 

20 

a  quarter  to  one  and  then  we  will  take  a  4  5-minute  lunch 
break  if  that's  alright  with  everybody. 

22 

MR.  KINNEY:  I  believe  the  copyright  people  are 
coming  in  at  1:30. 

23 

24 

,TO  1'30.  That  would  gi‘ve  yon  15 

minutes  for  lunch. 

25 

1  W°Uld  then  ^ke  to  call  Mr.  „uang. 
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JUDGE  MATHIAS:  All  right,  would  Mr.  Huang  please 
take  the  stand. 

(Pause)  ' 

C- 

MR.  KINNEY:  Your  Honor,  I  will  be  trying  to 

r 

introduce  a  reference  or  a  document  —  since  we  have  to  file 
the  documents  identification  September  replay  issue  and  I 
would  like  to  point  out  I  put  them  on  the  desk. 

JUDGE  MATHIAS:  Mr.  Huang,  would  you  please  take 

the  stand? 

Whereupon, 

SHIH-MING  HUANG 

h.vi„g  bee„  (lrat  auly  8worn/  caUea  as  a 

and  was  examined  and  testified  as  follows: 

JUDGE  MATHIAS*  v^n 

S'  You  proceed ,  Mr.  Kinney. 

direct  examination 

BY  MR.  KINNEY: 

BOnla'yOU  for  the  record? 

My  first  nam®  S-h-I-h  -  M-I-N-G  r  *  5 

H-UANg.  •  NG-  Last  name, 

&  And  by  Wh0m  a«  y°u  employed? 

1  am  employed  by  ArHn  T  . 

y  Artie  International 

And  what  i  =  '  IncorP°rated. 

13  y°Ur  **>  title  at  Artie 
1  a™  the  President  of 

ft  Do  you  ha  Incorporated. 

ve  any  technical  degrees? 

I  have  got  the  ,  . 

ectronic  engineering  degree. 
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& 

A. 


*  , 

what  institution  and  when? 


From 


National  Chioa-Tung  University  in  Taiwan.  That 

0 


1972. 


A. 

& 


%  ■  , 

0  Now,  since  your  deposition  is  on  file  m  this 

case,  I  will  not  go  further  into  your  background  except  tc 

ask  you  if  you  have  sufficient  background  in  electronics 

and  computer  games  to  consider  yourself  an  expert  in  those 

games? 

Please  repeat. 

Do  you  consider  yourself  an  expert  in  electronic: 
and  computer  game  machines? 

MR.  PLAIA :  i  would  object  to  that.  Your  Honor. 
JUDGE  MATHIAS:  Well,  maybe  we  can  shortcut  this. 

aSSUme  th3t  in  the  deposition  there  is  quite  a  bit  about 
his  background,  is  there?  Mr.  Kinney  is  attempting  to 
qualify  him  now  as  an  expert.  if  he  will  present  him  as 
an  expert  on  the  basis  of  the  deposition,  maybe  we  can 
avoid  all  of' this  if  there  is  no  - 

MR.  PLAIA:  Yes,  I  don't  remember  a  whole  lot  more 

-an  his  educational  background  being  developed  during  the 

deposition.  The  deposition,  incidental^ 

'  mciaentally ,  was  admitted 

yesterday  as  142 

JUDGE  MATHIAS:  Yes  I  . 

it  and  r  '  1  have*'t  read 

"d  X  assume  that  you  all  have.  And  I  am  'v- 

the  basic  *  I  am  asking  if  on 

basis  of  that  deposition  you  will  ob  . 

you  win  object  to  Mr.  Kinney 
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presenting  Mr,  Huang  as  an  expert. 

MR.  PLAIA:  Your  Honor,  I  am  looking  through  the 
first  pages  of  this  deposition  and  I  don't  believe  that 
the  testimony  establishes  him  as  being  an  expert  in  the 
field  —  a  technical  expert  in  the  field. 

JUDGE  MATHIAS:  Mr.  Kinney,  if  you  recall  the 
sections  of  the  deposition  that  might  qualify  him  as  an 
expert.  I  do  not  believe  the  proper  way  to  qualify  the 
witness  as  an  expert  is  to  ask  him  if  he  believes  he  is  an 
expert. 

MR.  KINNEY:  All  right. 

JUDGE  MATHIAS:  If  it  isn't  established  in  the 
deposition  and  ybu  want  him  established  as  an  expert,  I 
'*  surest  that  you  are  going  to  have  to  go  through  the  usual 
procedures,  at  least  minimally,  but  if  you  can  find  it  in 

the  deposition  and  refer  it  to  counsel  in  a  hurry,  maybe 
we  can  shortcut  it. 

MR.  KINNEY:  Well,  I  will  try  and  do  that  at  the 

»«  “U1  get  into  direct  testily 
Of  what  this  witness  knows  now. 

JUDGE  MATHIAS:  AU  right,  you  „y  ptoceed. 

You  h„e  something  to  add,  „r.  Bailey.  Is 
“““  somethin,  i„  the  tecotd  that  yon  want  to  - 

R-  BAILEY,  Ho,  I  was  going  to  suggest  maybe 
voir  dire  by  Mr  . 

13  ln  tern*s  of  determining  — 
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JUDGE  MATHIAS:  Well,  I  think  that  at  least  Mr. 
Kinney  has  to  establish  the  basic  qualif ications  on  the 
record  and  then  maybe  there  wouldn 1 1  be  any  need  for  voir 

c- 

dire.  But  let's  proceed.  I  think  Mr.  Kinney^knows  what 

r 

he  is  going  to  do  now. 

BY  MR.  KINNEY: 


Ql  Mr.  Huang,  do  you  know  of  any  licensees  of  Namco 

t 

Corporation  for  the  Pac-Man  or  Rally-X  games? 

A.  You  mean  to  the  company  in  the  whole  world? 

Qi  Yes. 

A.  Yes,  I  do  know  some  companies. 

Q.  Would  you  name  those  that  you  recall? 

A.  Besides  Midway,  there  is  a  company  in  Taiwan 
-called  Honley  Electronics.  They  got  the  license  from 
Namco. 


MR.  PLAIA :  What's  the  name  of  it? 
THE  WITNESS:  Honly,  H-O-N-L-Y. 

BY  MR.  KINNEY: 

How  do  you*"  know  that? 


A. 


grounds . 


X  talked  with  the  President,  Mr. 
MR-  PLAIA:  Object,  Your  Honor, 


Lu. 


on  the  hearsay 


finish 


THE  WITNESS: 
JUDGE  MATHIAS: 

the  question.  x 


And  he  told  me  — 

One  second.  I  will’allow  him 
may  entertain  a  motion  to  strike 


to. 
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if  there  is  not  an  adequate  foundation. 

All  right,  you  may  proceed  with  what  he  told  you, 

Mr.  Huang.  *- 

%  . 

THE  WITNESS:  When  last  year  I  visited  his 

factory  and  I  bought  some  boards  from  them  and  he  told  me 

he  got  the  license  from  Namco  to  produce  the  Pac-Man  and 

Rally-X  game. 


THE  WITNESS:  I  would  move  to  strike  that,  Your 
Honor,  because  that  certainly  doesn’t  — -  that's  hearsay. 

JUDGE  MATHIAS:  I  am  going  to  allow  Mr.  Kinney 
to,  if  he  can,  to  establish  the  circumstances  of  this 
conversation  to  see  if  there  is  any  degree  of  reliability. 

As  you  know,  in  administrative  proceedings  the  hearsay  rule, 
per  se,  does  not  apply  and  the  real  question  is  whether  or 

not  I  can  find  any  reliability  in-  the  circumstances  surround 
ing  the  hearsay  statements. 


ertainly  the  hearsay  objection  is  still  a  founda¬ 
tion  stone  on  which  you  can  make  an  objection  if  the  statemen 
is  just  not  reliable  !*  But  I  will  have  to  hear  the  circum¬ 
stances  to  determine  whether  or  not  it  was  under  such 

circumstances  as  I  might  consider  it  to  be  a  reliable 
hearsay .  There  is  a  reliable  hearsay  ^  in  _admin  .  ^  ^ 

proceedings.  You  may  proceed(  Mr>  Kinney> 

BY  MR.  KINNEY: 

&  Did  you  ever  meet  Mr  Hon!  • 

set  Mr.  Honly  ln  the  presence(  in 
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the  company  of  officials  of  Namco  Corporation? 

A.  Pardon? 

Q.  Did  you  ever  meet  Mr.  Honly  — 

JUDGE  MATHIAS:  It's  Mr.  Lu  I  believe. 

r 


BY  MR.  KINNEY: 

.  Mr.  Lu  in  the  presence  of  officials 


&  I'm  sorry 
of  Namco  Corporation? 

i> 

A.  You  mean  do  I  met  —  did  I  meet  him  with  some 
officials  of  Namco? 

Q.  Yes. 

A.  Yes,  I  did. 

0-  And  when  was  that? 

A.  It  was  the  mid  this  year  in  Japan,  in  Tokyo 
'■Shinjuku-ku. 

MR.  BAILEY:  Excuse  me,.,  when  did  he  say  that  wa 

THE  WITNESS:  m  Tokyo  Shinjuku-ku.  Shinjuku- 
ku  is  like  a  — 

MR.  BAILEY:  But  when? 

THE  WITNESS:  Mid  of  this  year.  ’ 

JUDGE  MATHIAS :  Middle  part  of  1981? 

the  WITNESS:  Yes. 

BY  MR.  KINNEY: 

ff.  °  “  lh“  ““  “  in  trod  uc,  you  to  these 

officials  of  Namco? 

1  ^  -  ».  in  «ama  olub  ana 
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A. 

G 

A. 

G 


set  beside  me  and  he  told  me  those  are  the  stuff  exported 
in  manager  from  Namco  and  I  said  oh,  yes.  That's  it,  and 
that's  the  situation  at  that  time. 

%  «U 

&  At  the  Honly  Company  plant  in  Taiwa^,  did  you  see 
any  Rally-x  or  Pac-Man  games? 

k  You  mean  when  I  vist  there? 

>  G  Yes. 

Dld  I  see  any  game  over  there? 

Yes. 

Yes,  i  do,  i  did. 

Old  those  games  bear  any  copyright  notice  on  them? 
When  i  saw  ^  complete  ^  x  ^ ^ 
copyright  notice  on  the  screen  juqt. 

s'creen.  '  "  H°nl*  the 

&  Dld  machines  or  the  display  on  ^ 
include  the  word  "Namco"? 

1  r'laid"'ts‘e 

*  What  else 

—  *  •  y“  ^  beU9TO  *»*  i.  , 

MR.  PLATA  • 

Your  Honor,  can  I 

Ball  *“ta  “  •J-tta. 

objections.  You  ca  ’  Y°U  ^  make  3  c°uple  of 

~ — .  ^  to  that  — ■■ 

what  else?  1d  1  asst®e  that's  -- 

MR-  PLAIA:  i  h;i 

an0th6r  "--ion,  too.  And 
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that  is  the  relevancy  of  this  line  of  questioning.  To  show 
whether  some  company  in  Taiwan  is  a  licensee  of  Nam co  is 
not  the  issue  in  thi^s  case.  The  issue  is  — 

JUDGE  MATHIAS:  Well,  I  will  ask  Mr,'  Kinney  to 
tell  es  the  relevancy  of  this  entire  line  of  questions. 

Mr.  KINNtY:  The  Copyright  Act  provides  that  all 
Copies  of  the  work  published  by  or  under  the  authority  of 
the  latest  author  bear  a  copyright  notice.  I  a„  attesting 
to  show  that  a  iicensee  at  h,„co  publishing  -  by  selli„g 

”ChlMS'  ““  “  -  ^catioh.  By  selling  _  is  Selli„g 

“=hln'  "ith°Ut  *  *  «  under  the  authority 

the  alleged  copyright  owner,  or  originator. 

JUDGE  MATHIAS:  Well  r  , 

:  „  '  1  thlnk  y°u  are  getting 

beyond,  and  I  didn't-  „  ? 

t  reairze  the  basis  £or  your  ea 

questions  about  whether  a  copyriaht 

machines.  You  ha  -  noti<=e  appeared  on  these 

lice  eStabl^d  yet  that  Honly  is  a 

licensee  of  hapco.  Certainiy  ,„ytlWg  ^ 

t0  this  Point  is  not  reliabl  ■  ^  ^  UP 

tenable  evidence  to  that-  ** 
told  you  i  would  ttat  effect,  i 

allow  you  to  qualify  that  k  .  • 
to  me  you  have  gone  furth^  '  Ut  seems 

cerning  the  ^  ^ 

«■  tave  established  "“"ines 

isnea  with  i 

that  Honly  is  a  1  •  SaSt  3  minimal  reliabil  ■  *. 

»  licensee  of  Napco.  '  ““H 
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1  BY  MR.  KINNEY: 

&  Outside  of  the  President  of  Honly's  statement  to 

you,  do  you  have  any  other  indication  that  Honly  was 

-  .  %  *- 
licensed  by  Namco?  - 

A.  He  showed  me  the  custom  chips  that  —  by  Namco, 
and  he  said  he  paid  about  20,000  yen  per  set.  That's  two 
Pieces  for  Pac-Man  and  he  say  anybody  license  by  Namco  can 
get  these  two  chips.  And  besides  the  price  of  the- chips, 
he  need  to  pay  extra  20,000  yen  for  a  game. 

So,  I  considered  that  part  of  the  licensing  fee. 

&  ^  y°Ur  knOWled^  of  this  industry,  are  custom 

ohips  made  exclusively  for  one  source? 

MR.  PLATA*  T  =rrs 

1  “  5°“s  to  °b3e=t  to  that.  Your  I 

»ot.  There  iB  absolutely  n<j  ^  ^ 

background  to  hp  y 

be  answering  that  question. 

MR.  KINNEY-  Th»to  • 

-  — ...  - .....  - 

international  in  sellin„  .  d  ArtlC 

selling  integrated  circuits 

the  Artie  does  to  this’ da  .  '  °r  chlPs.  ^Vnd 

chips.  integrated  circuits,  or 

If  like,  i  will  __ 

that.  bSlleve  Mr.  Plaia  knows 

MR-  PLAIA:  I  will 

I  remember  i  took  ^  that  durin9  his  deposition 

reposition #  tha+  k 

a  chief  exernf  tnat  he  said  thar  v, 

cut-e  0fficer  and  that  he  was 

he  purchased  boards  in 
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Asia  and  I  don't  think  he  said  a  whole  lot  more.  He 
certainly  didn’t  talk  about  having  extensive  operations  as 
far  as  licenses  wit^  foreign  companies.  As  matter  of  fact, 
he  disclaimed  knowledge  about  licensing  and  that  type  of 
'nformation  in  dealing  between  companies. 

JUDGE  MATHIAS:  Well,  l-m  not  going  to  read  the 
entire  deposition  at  this  point.  Mr.  Kinney,  maybe  you  could 

review  some  of  that  testimony  and  gualify  the  witness  again. 

I'm  sorry ,  but  since  there  seem^  K  I 

nere  seems  to  be  some  disagreement 

on  the  content  of  the  _ 

BY  MR.  KINNEY:  I 

G  Mr.  Huang,  how  long  have  you  dealt  with  integrated  I 
circuits?  y  tea 

*■'*  I 

K  About  four  years . 

G  How  many  years?  I 

A  Four.  I 

Q  Four  years.  What  An  I 

at  do  ^  do  with  int ear,.  . 

"  We  export  import  and  also  do  th  *  ^Tj 

-  the  united  states,  about  we 

items ,  including  many  and  7  ^  llne'  many 

*  and  some  digital 

memories  and  sorne  cpu,s>  '  S°me  some 

“  D°*S  Artl=  »«y  i„teg„ted 
States  and  stock  them?  CUltS  the  Unit®d 

^  *ou  mean  keen  < 

ep  inventory? 

&  Yes.  V‘ 
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A.  We  do  have  inventory  of  stock, 

&  And  you  stock  a  large  number  of  integrated  circuits! 
Different  kinds  of  integrated  circuits?  I 

A-  Yes,  we  have  about  probably  between  quarter 
million  pieces  to  half  million  pieces  in  stock. 

MR.  PLAIA:  Your  Honor,  I  realize  this  is  taking  I 

*  l0”’  time'  1  *"  9<,in9  «  continue  to  object  because  the 

question,  „e  ,m  think  bach,  i,  what  does  he  know  about 

customs  chips  and  does  he  deal  with  companies  on  custom 

chips.  why  don't  we  ash  him  that  and  we'U  know  whether  he 
can  answer  it? 

JUDGE  MATHIAS:  Well  t  h 

'  B11 '  1  h°Pe  ^at  Mr.  Kinney  is 

going  to  get  around  to  that.  i  will 

Vlil  let  qualify  the 

witness. 

•  • 

"■  K“£I!  1  -  C eying  to  wli(y  the  j 

—  as  an  .spent  ln  tha  lntagrated 

—  fn  the  integrated  circuit  masker.  A  “H 

as  Mr.  Plaia  kn  toin  is, 

*  knows,  an  in*.  • 

?  lntegrated  circuit.  , 

BY  MR.  KINNEY: 

&  Now,  Mr  Hu,  * 

HUang'  do  You  know  what  i, 

*•  Usually  a  en  .  iS  a  custom  chip? 

certain  purpose.  They  nl^  ^  ‘  ^  ^  1 

d°  «ffer.„t  £n„  "  dltf"'nt  function,  usuaily  they  I  I 

unction  or  differoT1+. 

existing  parts.  ^  ~  comPare  with  the 

. 

&  T  c  -> 

j 
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A.  Usually  according  to  my  knowledge,  you  can  make 

any  chips,  integrated  circuit  chips,  as  long  as  the 

function  and  the  package  is  different  from  the  existing 

mark  or  existing  package.  Then  you  can  call  .that  is' 
custom  chips,  if  you  don,t  buy  the  clQthes  from  fche 

clothes  shop,  order  somebody  direct  to  do  for  you,  we  mean 
the  same  meaning. 

o  H,ve  you  seen  the  Naaco  Boards  that  ^ 

exhibits  here? 

1  1  ‘Udn't  lo°k  “  carefully ,  but  j  do  „„  u 

roughly. 

&  D°  th°Se  b°ards  contain  custom  chips? 

,  *■  1  think  thSy  d°  have  custom  chips  on  it. 

&  IS  “  COnventW  in  the  ic  market  to  sell 
chips  to  anyone  except  th  ‘  CUSt°m  , 

except  the  orderer  of  those  chips  th 

0116  that  is  made  custom  for? 

Usually  it  is  impossible  unless  th 

ordered  the  parts  th  h  CUstomer  that 

P  rts-  they  can  get  it  ev¬ 
enly.  *  °m  the  s°urce  directly  I 

&  And  you  saw  custom  chips  at  .  j 

that  W6re  used  in  making  Pac  M  C°rP°«tion 

correct?  “d  Ral1^  games,  is  that 

MR*  PLAIA:  t  ara 

"hil-  sP®e<3  0bieCt'  1  toink  ““'M 

to  h*at  Til*1* 1  ”oula 

At  more  on  what  he 
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JUDGE  MATHIAS:  All  right.  I  don't  believe  he 

used  the  term  "custom  chips"  for  those  two  games  previously. 

* 

I  do  believe  that  in  sensitive  areas  such  as  this,  Mr. 

r 

Kinney,  you  should  avoid  leading  the  witness.  Please  rephras^ 
your  question. 

►  BY  MR.  KINNEY: 

(X  Were  you  told  any  —  did  you  see  custom  chips  at 
the  Honly  Corporation? 

A.  Yes.  According  to  my  knowledge,  because  when 
Pac-Man  and  Rally-X  just  on  market  last  year,  the  most 
hard  part  is  to  make  the  custom  chips.  So,  we  are  in  the 
IC  business  and  so  many  of  my  friend  in  Japan,  they  are 
making  about  these  five  pieces  of  custom  chips  that  to 
belong  to  Pac-Man  and  three  belong’ to  the  Rally-x.  And 

finally,  they  said  they  made  a  sample  to  substitute  the 

custom  chips.  so  what  the  board 

*  b°ard  that  we  ^Port  is  without 

a  custom  chip  but  with  r.  , 

Wltn  the  sample  only. 

And  I  do,  i  did  see  the  custom  chips  ^ 

actory.  so  that  make  me  believe  that  he  got  a  U 
Namco.  5  3  llcense  from 

MR.  plaia •  T»m 

going  to  object  and  ask  that  th 
answer  concerninq  the  i,>  ' 

y  rne  license  be  stricken  t  ^  . 

after  all  this  t  •  I  don  t  think 

tnis  time  we 

have  established  that  ho  o 

he  has  a  basis  for  it  Say  that' 
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JUDGE  MATHIAS:  Well,  I'm  not  going  to  strike  it 

yet.  I  would  like  to  know  how  he  could  recognize  it  as  a 

Namco  custom  chip.  «- 

•%  ^ 

BY  MR.  KINNEY: 

Qt  How  can  you  recognize  it  as  a  Namco  custom  chip? 

A.  At  that  time  these  two  games  nobody  said  that  they 

git  custom  chip  as,  except  that  Namco,  so  that  make  me 
believe  that's  Namco' s  chip.  But  I  didn't  see  any -sign  on 


Q.  Could  you  have  bought,  are  you  familiar  with  the 
market  for  IC  chips  sufficient  to  say  that  at  that  time  that 
such  custom  chips  were  not  available  on  the  marketplace  for 
purchase? 

JUDGE  MATHIAS:  I'm  not  going  to  allow  the  answer 

to  that  question  until  you  qualify  him,  Mr.  Kinney.  First 

of  all,  we  don't  know  what  date  this  was  that  he  supposedly 

saw  this.  You  are  going  to  have  to  establish  a  far  greater 

foundation  that  you  have  in  order  to  ask  that  particular, 
question. 

I  am  sorry  we  are  going  to  have  to  go  through  the 

time  but  I  am  not  qoina  to  ni i 

going  to  allow  you  to  ask  improper 

questions .  8o  »att«  how  muc„  ^  lt  ^  ^  ^  ^ 

-  -V.  to  ,o  ttionqn  t„e  st„„.  ^  ^ 

only  way  this  can  be  don. 

De  clone  properly. 

MR.  KINNEY: 

y*  1  ma^  want  to  come  back  to 
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this  area,  Your -Honor,  but  in  view  of  the  short  time  I  will 
go  on  to  other  areas. 

BY  MR.  KINNEY:  '  ** 

Q.  Does  Artie  International  sell  full  game  machines? 

A.  To  the  best  of  my  knowledge,  we  just  sell  the 
components . 

Q.  Are  those  components  used,  or  can  those  components 
be  used  in  repairing  existing  game  machines? 

A  Yes,  they  do. 

Q.  With  respect  to  the  printed  circuit  boards  for 
Pac-Man,  or  Puck-Man,  can  that  that  Artie  sold,  could  that 

be  —  board  be  used  to.  repair  an  existing  game,  Puck-Man 
game  machine? 

A-  If  you  do  have  sufficient  electronic  knowledge 
to  make  the  wiring  harness  to  fit,  it  is. 

&  Does  Artie  export  game  printed  circuit  boards 
out  of  the  United'  States? 

t 

A  Yes,  we  do.  * 

“  AtUC  **P“ted  circuit  betas  that 

co«M  eta  ,  P«ck-»,„  out  of  tte  unitea 

A*  Yes,  we  did. 

Q  Has  Artie  exported  nrinf  j 

ted  printed  circuit  boards  that 

could  make  a  Rallv-x 

7  9  "  °UtSide  °f  United  states? 


A 

& 


Yes,  we  did. 

Do  you  know  of  anv  w 

^  NamC°  made  Puck-Man  games,  or 
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games,  that  have  been  imported  into  the  United  States? 

MR.  PLAIA:  Objection,  Your  Honor.  I  think  that's 
out  of  the  clear  blue  sky.  I  don't  know  where  there  is  a 
foundation  that  he  would  have  knowledge  of  that. 

JUDGE  MATHIAS:  Well,  I  dont'  know  either.  He 
was  just  asked  if  he  knows.  Objection  overruled. 

THE  WITNESS:  Yes,  I  know. 

BY  MR.  KINNEY: 

G  D°  y°U  kn°W  °f  3  Namco-made  Rally-X  game  that 
has  been  imported  into  the  United  States?' 

A-  Yes,  i  know. 

o  Have  y„„  see„  »a„co  £or  RaUy„x 

m  United  States  publications?  . 

K  Yes,  i  did. 

(Pause) 

™-K”EY!  1  «■*  m.  to  .  tuo  s6eets 

I/"—  n«tpsge 

Sept'!"PS5'6f  "R*Play  -  —  o,  . 

S'Pt'”b"  a,  an  exhlbit. 

J,“E  mTBlAS:  "Hat  will  it  ba 


sir? 


marked?  rx,  what 


MR*  KINNEY:  ^ 

Twenty-four . 

JUDGE  MATHIAS:  A11  . 

^'-24  for  identification  ?  ^  marked 
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v  -r 

(The  document  referred  to  was 

marked  for  identification  as 

Respondent's  Exhibit  No.  RX-24.) 
\  ' 

BY  MR.  KINNEY:  r 

“  »lr.  Lee,  is  ex-24  an  accurate  copy  from  the 

"Replay  Mapazine-,  from  a  -Keplay  „apazine»  that  you  have 
read' or  seen? 

K  You  mean  Mr.  Huang? 

&  Mr.  Huang.  i>m  sorry. 

1  Pa«“»^  Please  repeat  once  more. 

“  IS  the  tW°  pa9‘s  that  have  there,  Ex-2, 

iCOU‘*te  °°Pr  *  "a9a“"a  ‘hat  y„u  have  s„„? 

You  mean  is  thic?  4-u_ 

Replay,  “<*  *-  — -.He, 

&  Yes. 

«a,.zL,.^_r  ft°"  SSPt“"  1981  "Replay 

Would  you  tell  me 

1  ;.,e  IS  th;  M  pa9e  1 

Limited  and  ™htiae„ent  from 

r  Inc.  and  it  is  +-k  I 

“  P*C-Ma"'  Halaxian ,  R,lly  x  '  “aV'rtis™a»t 

-  Ballons  (ph) ,  ,„a  on  ^ 

y°U  "U1  1‘  Item  »,„co.  y°“  C“  y°“  aak 

KINney;  v~  ’  I 

u*  Honor,  j  Would 

lke  to  move  this 


r  7 
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into  evidence. 

JUDGE  MATHIAS:  Is  there  any  objection? 

MR.  PLAIA,:  Yes,  there  is. 

JUDGE  MATHIAS:  What ' s  the  objection ? 

MR.  PLAIA:  My  objection  is  as  to  as  to  relevancy 

be“n"  ““  13  "  “a3e  ■*  i",  if  you  will  notice, 

this  is  not  a  magazine,  it's  a  directory  and  it's  of  the  I 

lonal  Com  Operated  Entertainment  Industry,  and  I  I 

don  t  if  it's  being  offered  to  <rh^  I 

red  to  show  something  that’s 

happening  in  the  United  ,  to.t  ^  ^  ^  ^ 

“•  K™EIi  that  ad  uses  the 

word  Pa c -Man , ”  P-A-C  M-A-N,  which  is  asserted  h 
M -■  j  asserted  here  to  be 

y  ‘  “a  only  t„de„4rt.  Iet  „e 

hy  Hamco  and  also,  i  b<5,  ■  “d  “  *a 

i"  the  „nlted  “Ve'  ““  ’  PaC~Ma”  “  °”iy  used 

•  a„co  use,  P»ck-Ma„,  P_0_C_K 

lt  :z::r x  ^ iet  *  -  -  -  ' 

tenting  :  t"7atily  -  —  -  teen 

information  „„  rec„  ““  -  -«  » 

e  record  of 

So  1  don't  know  just  ^  Magazine'"  its  purpose. 

»-’«  -  evidence . 

h(ThS  d°CUment  — d  to,  having 

660  PreVi°Us1^  ^rked  for  identi_ 
iication  as  Respondent,s 

No.  RX“24 

'  was  received  in 

ln  evidence . ) 

Arm  —  n 
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MR.  KINNEY:  I  believe  '‘Replay  Magazine"  was 
referred  to  in  Mr.  Jarocki's  testimony  as,  and  we  have 
exhibits  by  Complainant  from  "Replay  Magazine^"' 

JUDGE  MATHIAS:  As  a  trade  magazine*,  but  I  don’t 
MR.  PLAIA:  This  is  not  a  magazine.  This  is  a 
directory.  This  is  the  directory  and  it  says  right  on  it, 
"Directory."  It’s  not  a  magazine. 

BY  MR.  KINNEY: 

0-  Mr .  Huang ,  — 

JUDGE  MATHIAS:  May  I  ,«  the  „hibit, 

V°Ur  thi=  U.«  director,  it's 

not  a  magazine. 

THE  WITNESS:  That  at*.  '  , 

dlrectory  is  included  in  this 

issue,  i  think  that's  the  — 

BY  MR.  KINNEY: 

&  Mr*  Huan^'  did  you  receive  that  ma  • 

office ,  or  th.t  publicati  ‘  m*5aZ1“  « 

tion  at  your  office  of  Artie  t  <- 
national  as  part  of  Artie  Inter- 

P  “  "  subscription  to  "R.pUv  M  1 

1  *=*■  -  «d  receive. 

*“*  «atHIaS!  au  ^ 

Th„ky^ 

MR-  BAILEY-  v^. 

Your  Honor,  mav  t  I 

,,  y  1  see  the  - 

JUDGE  MATHIAS:  ye<? 

looked  at  it.  V°U  may'  as  soon  as  I  have  I 

(Pause)  I 
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BY  MR.  KINNEY: 


0  Did  you  attend  the  JA  Show  in  1980? 


Yes,  I  did. 


&  At  that  show  did  you  see  a  copy  of  CPX-26 which 
I  haid  you  to  review? 

A*  Yes,  I  remember  I  saw  it. 

&  Was  that  CPX-26  brochures  being  handed  out  at  tha, 
show  to  passer-bys  and  then  generally  distributed? 

Ves,  to  the  customers  that  attended  show  and  they 
asked  for  those  brochures. 

&  Were  there  a  large  number  of  these  brochures  . 
distributed? 

J  ^  1  thi”k  ““  U"e  thousands. 

•  you,  !  „ou!d  ash  you  ho  dooh  au  ttls 

"  '-U  -  “  “  any  coPysight  notice 

/  -n  v 


(Pause) 


on  this. 


the.  WITNESS:  I  didn 

aid"  *  «Pyright  notice 


JUDGE  MATHIAS:  Is  thi 

*  —  treat.  „r.  K1„„ey?  ‘  *  -  tahe 

MR.  KINNEY:  Yes. 

MR-  BAILEY;  Your  w 

IOUr  Honor,  if  T 

an  opportunity  to  st  *.  y'  J-  didn’t  have 

°  state  whether  r  • 

entry  of  —  lected  or  not  on  the 


JUDGE  Mathias :  ^-24? 
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MR.  BAILEY:  Yes.  I  might  suggest  —  I  don't 
have  any  objections,  but  I  might  suggest  that  the  magaz 


ine 


itself  be  submitted  as  evidence  as  well  to  sh^w,  you  know, 
where  I  think  it  has  some  other  probative  value  as  to 
exactly  what  it  is. 

MR.  PLAIA:  I  would  inquire  as  to  what  value  it 


fchas . 


JUDGE  MATHIAS:  I  assume  what  Mr.  Bailey  is 
stating  that  it's  more  apparent,  the  nature  of  the  magazine 
is  more  apparent  or  the  nature  of  the  director  if  the-whole 
things  is  in.  is  that  your  point,  Mr.  Bailey? 

MR.  BAILEY:  Yes,  that's  my  point. 

JUDGE  MATHIAS:  Do  you. have  any  objection  to 
putting  the  entite  .agezin.  i„  rathar  then  the  excerpt? 

"■  KlmEY'  N°'  P-idea  we  can  borrow 

it  back  for  th  hearing  next  week. 

JUDGE  MATHIAS:  All  riaht  t 

right,  I  assume  the  same 

arrangements  can  be  made  with  you  as  can  be  a 

*  *  s  can  he  made  for  ) 

Complainant  with  their  exhibits. 

**'  KINNEY:  Sahll  we  marke  that  the 

tnat  the  same  number? 

MP«  PLAIA:  Yonr 

Your  Honor,  before  we  leav^ 

Mr.  Huang  testified  as  t  G  record' 

«  out  to  11  3t  "  thOU9ht  th-  — 

before  I  had  a  chance  ^  ^  ^  he  a^*ered  that 

And  I  don't  think  that.  ijgiSter  an  °bjeCti°n  t0  that- 

S  establish^  how  he  could  possiblj 

ACme  ReP°"'"9  Company 
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know  how  many  people  received  it. 

JUDGE  MATHIAS:  I'll  take  that  as  his  estimate 
and  I  am  not  going  to  strike  it.  He  was  at  the.  show. 

*  t- 

All  right,  we  will  break  for  lunch,  T  Oh,  before 

r 

we  do  I  will,  as  I  say,  receive  the  entire  book,  what  is 
it  called?  "Replay  Magazine"  as  the  September  directory 
,in  evidence  as  RX-24  and  I  will  allow  Mr.  Kinney  to  use  it 


next  week. 


MR.  PLAIA:  Can  X  ask  one  thing?  Would  it  be 

alright,  Mr.  Kinney,  if  we  were  to  start  packing  up  this 
equipment  now? 

JUDGE  MATHIAS :  Ke  „±11  ,0  of(  re(=ord  ^  ^ 
can  discuss  it.  ' 

(Whereupon,  at  12:46  o’clock  p.m. ,  the  hearing 
was  recessed,  to  reconvene  at  1:30  o’clock  p.m. 
same  day,  Friday,  September  25,  1981.) 
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AFTERNOON  SESSION 

1:39  p . m 

JUDGE  MATHIAS:  Back  on  the  record.^  Mr.  Kinney, 

I  believe  you  want  to  interrupt  Mr.  Huang's  testimony  now? 

* 

MR.  KINNEY:  .Yes,  and  call  Ms.  Peters. 

JUDGE  MATHIAS:  Ms.  Peters,  would  you  please  take 

the  stand? 

Whereupon, 

MARY  BETH  PETERS-GINGERY 

h*V“9  firSt  »“»■  «■  as  a  witness  hereln 

and  was  examined  and  testified  as  follows:’ 

DIRECT  EXAMINATION 
BY  MR. -KINNEY: 

■  »  ™  ft,  your  f„  th9  „cora^  please, 

1  "“ry  E11“te“  Peters-Gingery , also  know  as 

■toy  Beth  Peters.  My  n,me  is 

l  £°C  ”h°”  d°  »»■>  ft  is  your  titiey 

I  work  for  the  Library  of  Congress  Cod 
Office  '  CoPyright 

•  MY  pre-nt  title  is  Chief  of  the  Exam'  •  ’ 

d  jowl  Examining  Division. 

9  have  been  Chief  Qf  the  v 
Division?  he  Examming 


mce  the  end  of  April  of  1980. 

to  that,  did  you  work  for  th 
YeS/  i  did.  ‘S  °Pyright  Off; 

And  was  your  title? 
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\  - 

A.  Chief  of  the  Information  and  Reference  Division. 

Q.  How  many  —  would  you  give  us  some  background 
information  on  the  Copyright  Office?  For  instance,  how 
many  applications  to  register  claims  for  the  copyrighter  I 

filed  in  any  convenient  period  of  time?  I 

A.  We  actually  don't  have  a  good  count  on  how  many  J 
come  in.  We  do  know  that  in  fiscal  year  1980,  we  registered 
469,000.  we  also  rejected  approximately  5,000  applications 
and  we  have  at  least  -  we  write  on  25  percent  of  the 
applications  that  come  in  and  25  percent  of  that  25  percent 

are  no  replies.  In  other  words,  we  never  hear  from 'them 
so  we  take  no  action. 

.  “  H°”  “”y  are  there  in  the  Copyright  offici? 

»■  Okay.  way  we  are  broken  down,  we  are  broken 

end  supervisory 

Th,  examiners  do  the  day-to-day  examination  of 

the  claims  and  there  ar<=> 

are  approximately  50  examiners. 

,&  My  arithmetic  says  that  tho, 

.  y  tnat  that  amounts  to  1 

OUt  applications  per  examiner 

F  exammer  per  year. 

«■  ^at  may  be  approximately  -  the  way  we  __ 
depends  on  the  section  and  it  den  „ 

that  you  are  exami  ■  en  s  on  the  type  of  material 

ln9‘  If  you  are  examining  music 
examine  approxima  9  -mustc,  you 

Y  60  cairns  per  day  Tf 

literary  material  you  famine 

that's  the  way  We  do  lately  4  0  claims  per  day  and 
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^1 ' 

&  Are  you  familiar  with  the  process  of  handling 

PA  applications,  performing  art  applications? 

A.  Yes,  I  am. 

*  i. 

Q.  Would  you  briefly  outline  that  process? 

r 

A.  Could  you  make  it  more  clear?  Are  you  talking 
about  how  they  come  in  and  what  they  do? 

&  Well,  for  instance,  a  performing  arts  application 

would  be  used  for  a  motion  picture,  would  it  not? 

A-  It  would  be  used  for  music,  motion  pictures, 

dramas,  coreography,  pamtamines,  audio-visual  works, 

narrations,  sermons,  it's  used  for  a  lot  of  things. 

&  Let's  take  a  typical  motion  picture  application. 

A  Right. 

***r 

fr  How  is  that  handled  in  -m,,. 

anaied  m  the  normal  course  in  the 

Copyright  Office? 

h"e  *  ““  ""“es  motion  picture. 

Motion  pictures,  as  motion  pictures  ss  a  part  f 

a  part  from  audio 

visual  works  ,  ° 

-.mine  teceuse  at  lekst 

“*  fe“““  fil“  *»  »»  millimeter  ,ii„s  with 

si*  cans.  And  we  .  .  h  aPPro*iniately 

special  equipment  in  order  to 
examine  them.  to 

But  normally  „h,t  „oula  happap 
"°“ld  the  material  .technician 

*•  ^„i„g  o(  “  *“  at  least 

‘he  notice.  They  „pu  ‘  "  ““  fil"’  “>•  credits, 
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h  4  * 

1  11  was  and  what  was  exactly  in  the  notice.  They  would  also 

then  copy  the  credits  off,  the  running  time,  the  medium. 

That  would  then  be  given  to  an  examiner  who  would 
\ 

look  at  the  application  with  the  data  sheet  that  had  been 

r 

presented.  if  there  were  any  problems,  it  would  be  the 

examiner  who  would  write  to  clarify,  or  call  to  clarify 
the  matter. 


And  at  that  point  it  would  either  be  registered 
or  we  would,  you  know,  put  it  into  correspondence. 

&  Assuming  the  examiner  handling  a'  particular 
application  approves  the  application,  what  is  the  process 
■.towards  issuing  the  certificate? 

I  After  ft  goes  out,  ft  leaves  the  lining  Divisi, 
-at  that  point  in  tine  and  ft  goes  to  a  numbering  desk  that 

assigns  a  particular  nunber  to  that.  ft  ftft  a  notion 

Picture,  ft  mould  be  assigned  a  pa  nunber.  jf,  .  , 

.  ,  s  an  individu 

identifier. 

After  that  happens,  it  to  a  unit  that 

prepares  the  certificate  and  at  that  point  the  o.rtifi  ’ 
gets  mailed  out.  f  ate 

II  15  ““  lar9ely  an  automatic  clerical 

A.  yes.  clerical  process? 

4  bees  the  Copyright  Office 

“•  "  ^ftbhts  on  panes!  COP1"i9htS 

^  sedth.guestio„'ft.,dlme„lt 
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to  answer, 


.  The  Copyright  Office  doesn’t  grant  anything. 
Where  there  is  a  what  we  see  at  least  as  a  prima  facie 
valid  claim,  we  will*  register  the  claim.  *- 

If  you  are  talking  about  games,  games  per  se, 
are  not  within  the  subject  matter  of  copyright,  but  certain 
aspects  of  games  are.  The  literary  material  that  may  be 
the  instructions  to  the  game,  audio  —  if  you  want  to  talk 
about  electronic  video  game,  the  graphic  — 

&  We  haven't  got  that  far  yet. 

A.  Okay.  We  will  register  anything  that  falls  within 
the  subject  matter  of  copyright.  So,  if  there  are  pictorial 
graphic  or  sculpture  works  that  are  in  the  game,  we  will 
register  them.  if  the  game  board.  contain.  artistic 
or  instructions,  we  will  register  those.  So,  we  will 
register  anything  that  falls  within  the  subject  matter. 

THE  WITNESS:  Your  Honor,  I  think  she  should  be 

allowed  to  finish  uhaf  * 

she  was  saying  about  video  games. 

JUDGE  MAThiAs:  Well.  To  the  extent  that  you  lere 

escribing  what  portions  of  various  examines  you  would 
register,  x  will 

..  ,  ”  y°“  *°  “•  ««r  insofar 

related  to  audio  visual  ,a„es. 

the  WITNESS:  Okav 

video  game  where  there  are  '  "  ^  ""  6leCtr0nic 

pictorial  elements  ~ 

*  —  -PP.n.d  'JJ^  ^  ^  ^  “ 

any  accompanying  sounds  or  musac. 
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the  registration  would  go  to  that  part  of  it  also. 

BY  MR.  KINNEY: 

&  Does  the  Copyright  Office  grant  claims  to,  or 
register  claims  to  copyrights  on  machines? 

A-  No.  Not  on  a  machine  per  se. 

&  Does  it  register  claims  to  copyright  on  mechanical 
or  parts  of  machines? 

A-  If  you  are  talking  about  the  mechanical  aspects , 
no.  it  does  register  technical  drawings.  In  other  words  - 
But  as  as  a  drawing? 

As  a  drawing,  absolutely. 

What  does  the  term  "cine  — 

Cinematic  Graphic? 

“*■*  Graphic-  «a„  «itWn 

the  Copyright  Office? 

*•  -  -t-uy  haVe  “t  —  it  for  our  purposes. 

IT  PlCt“”  SeCtl“  "  ““  *«  in  the' 

Performing  Arts  Section  apparently  h 

pparently  have  defined  it  for  rw  ■ 
own  terms,  but  th*r0  ■  their 

*  -tticarp  definition  It  „  ““ 

people.  ^  ln9s  to  many 

If  you  want  it  in 

ln  the  normal  sense  s +- 

everything  that-'o  ,  '  1  Woul<*  be 

y  tnat  s  embodied 

»  -a  -  uoula  ‘  ^ 

ACm*  ReP°r*ing  Company 
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man  who  takes  the  picture  or? 

A.  In  copyright  it's  generally  the  person  who  creates 

the  work  who  is  the  ^author,  but  there  is  a  vory ’definite 

provision  in  the  statute  that  where  work  is  made  for  hire 

it  is  the  Employer,  or  other  person  who  commissioned  the 

work  who  is  the  author.  And  in  the  case  of  most  motion 

Pictures,  it's  a  work  made  for  hire  so  that  Paramount 

Pictures  or  Colu^ia  Pictures,  or  somebody  like  that  is  the 
author. 

a  And  the  author  would  not  be  the  people  that  appear 
in  the  motion  picture  would  it?  I 

Again,  it  depends  on  under  what  conditions  it  was 
created.  I 

«  Do  you  have  airect  Wl>dge  ^ 

handling  in  the  Copyright  nffi 

Pyright  Office  of  pa  59-977  issued  to 

Galaxian  or  PA  -  I 

Att  1SEUSd  t0  3  W°rk  titled  Galaxian 

Attract  Mode,  or  PA  fil-Tso  u  .  * 

'  W  lch  15  a  work  entitled 

Pac-^an,  or  PA-8 8-0  4  9  ,•  u  • 

oh  1.  a  work  entitled  Rally-*,  1  . 

»o.  I  have  looked  at  the  registrar 

have  looked  at  tt  °ns  slnce  •  1  I 

*  hPPllcations,  but  j  „as  „„  . 

»ith  the  registrations.  lnVOlV,!d  ^ 

4  —  the  ex.„i„er  „ho  haM 

if  you  know?  those  registratio  nl, 

A ■  T°  the  best 

of  my  memory,  thev 
n0t  —  -  X  know  that  Mr.  Alb  . 

66  dld  eXMine  Galaxian 
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claims  and  I  know  Mr.  Albee  did  examine  the  Pac-Man  claim 
and  I  know  that  the  application  showed  that  Mr.  Weinstein 
examined  Rally-X  and  I  don't  know  about  the  rest  of  them. 

Ql  I  would  like  to  call  your  attention  to  Complainant' 

r 

Exhibit,  or  Complainant's  Exhibit  119  and,  which  I  believe 
has  already  been  entered  into  evidence. 
k  JUDGE  MATHIAS:  It's  in  evidence. 

(Continued  on  next  page.) 
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BY  MR.  KINNEY: 

ft  With  the  exception  of  the  first  page,  which  is 
the  certificate  of  certification,  I  would  ask^you  to  look 
through  the  remaining  pages  and  ask  you  if  you  recognize 


those? 

A,  Yes,  I  do. 

'  q.  do  you  recall  the  phone  conversation  with  Mr. 

Katz  referred  to  in  the  letter  dated  June  26,  1981? 

A.  I  don't  think  it's  a  telephone.  It  says  "In 
accordance  with  our  discussion  of  yesterday." 

Q.  Oh,  was  that  in  person? 

A.  Yes,  it  was. 

Qi  And  would  you  --  do  you  recall  that  discussion? 

A.  Yes. 

(X  At  that  discussion  did  Mr.  Katz  tell  you  that  there 
was  an  informal  relationship  with  the  Copyright  Office  for 
the  grant  of  special  relief? 

-  A.  That's  not  my  recollection  of  how  it  went.  I  don't 

*  } 
remember  all  parts  of  the  meeting.  Mr.  Katz  definitely  was 

not  the  only  person  at  the  meeting,  nor  was  I.  There  were 

least  four  or  five  people  from  the  Copyright  Office  and 

there  was  other  than  Midway,  I  do  believe  representatives 

Midway  at  the  meeting  also.  And  we  were  talking  about 

registrations  for  video  games  in  general. 

Mr.  Katz  or  anyone  from  Midway  state  that 
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they  had  an  informal  relationship  or  arrangement  with  the 

Copyright  Office  for  the  grant  of  special  relief? 

0 

A.  I  can't  reftiember  who  said  what.  I  .do  remember 

t- 

a  statement  that  the  Copyright  Office  was  the'  one  who  had 

suggested,  the  allegation,  the  Copyright  Office  was  the  one 

who  had  suggested  that  the  appropriate  deposit  was  a  video 

tape.  i  did  not  check  with  any  of  the  examiners  or  people 

who  had  been  involved  in  the  registration  at  that' time.  In 

fact,  the  examiner  was  on  a  detail  to  another  part  of  the 
library. 

My  statement  at  the  time  was  if  the  allega  —  if 

the  work  was  first  published  in  a  chip  and  the  Copyright 

Office  suggested  the  video  tape  as  the  appropriate  deposit, 

certainly  it  should  have  been  done  under  a  grant  of  special 
relief.  And  x  think  what  ^  ^  Qf  ^  ^  ^  ^ 

discussed  this  and  it  apparently  was  an  informal  grant. 

&  Who  .stated  that  there  was  an  informal  grant?  I 

^  Id°n’tr««-  I  don't  know  if  it  was  Mr  ) 

MKadtZ'  P1Sia'  1  d°n,t  ~.  A  representative  of 

Midway .  ! 

0*  I  see.  I 

me  clarifv  =  I 

y  that.  I  don't  think  they  ever 
used  the  words  "or,  .  -  y  ever 

rds  special  relief  ■■  T  u  - 

the  words  "Special  rel.ef>„  _  J  ^  ^  ^  — 

we  were  told  to  deposit  th  ■  *  ^  ^  ^  I 

Posit  the  video  tapes. 
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Ql  well,  do  you  have  any  knowledge  of  your  own  that 
there  was  such  an  informal  arrangement  with  the  office? 

A.  No,  I  do  not.  c. 

Q.  Under  the  regulations  that  were  existing  as  of 
March  6,  1980,  were  you  familiar  with  the  copyright 

k  ' 

regulations  at  that  time? 

A.  Absolutely,  yes. 

Q.  What  was  the  deposit  requirement  for  a  motion 
picture? 

A.  Something  that's  called  the  motion  picture,  it 
would  be  one  complete  copy  of  the  work  as  so  ~  one  complete 
copy  of  the  best  edition  if  it's  published,  if  the  work  is 
so  published.  If  it's  unpublished,  it  was  one  photograph 
of  every  ten  minute  segment. 

&  Okay,  let's  talk  about  works  that  are  supposedly 
published.  What  other  requirements  were  there  for  deposit? 

'*■  ^  wouid  come  ^  with  a  brief  description ,  1 

or  synopsis,  of  the  work. 

0  I.  there  under  the  „gulatiOTS  aa  existing 

on  March  6,  1980,  were  any  other  types  of  works  required 
to  con,  i„  with  ,  £nyposis  ^ 

"■  Not  that  I  remember,  no 

"  “*  COPytt5ht  “«»  accepting  video 

tapes  as  deposits  for  • 

as  of  M  k  "  PiCtUreS  Under  its  regulations 

as  of  March  6,  i98o? 


n  _ 


*•!  *•  n 
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A-  We  would  take  whatever  the  best  edition  was  and 
if  it  was  only  published  in  video  tape,  then  the  video  tape 
would  have  been  the^acceptable  deposit. 

0-  In  the  case  of  a  work  first  published  outside 
the  United  States  what  is  the  required  deposit? 

A.  Unlike  those  published  those  inside  the  United 

i> 

States  where  we  require  the  best  edition,  there  the  deposit 

requirements  are  for  one  complete  copy  of  the  work  as  first 
published. 

&  Is  there  any  provision  in  the  regulations  that 
allow  that  requirement  to  be  varied  or  waived? 

A-  There  is  the  provision  for  requesting  from  the 
*  Chief  of  the  Examining  Division  for  special  relief  to  be 
granted  to  deposit  other  than  the  copy  as  first  published. 

&  And  do  you  happen  to  know  where  in  the  regulations 
and  statute  that  that  is  allowed? 

There  is  nothing  in  the  statute  with  regard  to 
request  for  special  relief.  it  was  placed  ±n  ^  , 

regulation  and  I  believe  it.s37  CFR  202.20(d). 

„„,t  i  f°™  -ust  *  ~  -  — »=. 

request  for,  what  did  we  call 

call  it,  special  relief? 

A-  Yes. 

°  Social  relief  take?  : 

K  The  way  it  would 

usually  work  would  be  * 

ln  Witi^  from  the  p  3  rSqUeSt 

n  asking  for  the  special  relief 

Acme  RePor»ing  Company 


*2021  6  2  ft  -  4  s  •  • 


MIA-6 


jfb-5 


1 

2 

3 

4 

k- 

*■- 

r  5 
“  6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

*  p 
22 

23 

24 

25 


f 

with  the  reasons  why  they  cannot  comply  with  the  regulations 
the  general  regulations.  Frequently  they  also  suggest  what 
they  are  willing  to' deposit  in  its  place. 

6  Do  the  re<?ulations  require  that  to  have  been  in 
writing? 

Yes f  they  do.  ' 

&  Have  you  checked  the  files  of  the  Copyright  Office 

with  respect  to  any  such  special  relief  in  the  copyright 

registrations  on  Galaxian,  Galaxian  Attract  Mode,  Pac-Man 
or  Rally-x? 

1  really  alan,t  90  *>"*•  9  <»«  talk  to  the  spool,! 

there  is  ,  sped,!  assist  to  the  chief  „h„  h,.,dl,s  ,  lot 

°£  “**•  1  “  ““  *°  hi»-  -  ren,emhered  „o  such  revest 

khoe  \  "°“la  “*  *■»  auction 

W  ° ^  such  a  request? 

»et  th.  ""  “  ^  ““  dePO!lt  -e  „ot 

'  eXam—  ^s  the  duty  of  suggesting  that  is  a 
form  to  go  to  ls  a  possible 

&  What  happens  in  ** 

he  procedure  of  th-  r 

0,,l“  ““  *  tio„  to  rake  special  1,  ^  ^ 

“  1  “  the  rl,ht  tSr„. 

1  hr,  y„„  t,lfcing  ,bont  a 

letter  of  the  26th?  1  k®  Mr‘  Katz’s 

&  No-  With  respect  to 

rSqUeSt  f°r  s-lal  handling .  ‘  * 
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A.  Special  handling? 

&  Yes, 

A.  That's  expedited  treatment  whereby  Ve  would  hand 

carry  it  through  the  various  steps.  There  is-  a  form  that 

you  fill  out  in  the  Copyright  Office  Public  Office  and 

you  give  the  reasons  why  and  the  reasons  must  be  that  there 

is  either  actual  litigation  or  prospective  litigation  and 

you  disclose  as  much  as  the  application  feels  they  can 

disclose .  On  the  basis  of  what  they  disclose,  the  Assistan- 

Chief  of  the  Acquisitions  and  Processing  Division  decides 

■  whether  or  not  the  grant  of  special  handling  will  be  made. 

If  it  is  made,  then  we  actually  hand-walk  the 

.application  through  the  various  stages  of  the  registration 
process. 

0  Does  that  Place  any  additional  pressures  on  the 
examining  staff  in  handling  such  application,, 

*•  Yes',  it  does. 

“  °°  y°“  *S  “a  <=«-*  xave  ,„y  right  J 

»r,„t  retroactive  specia!  petition,, 

‘  "*  "eV,!r  that  question.  ,  S„DD 

that  if  found  that  PP  “ 

an  error  had  been  made  ,„d  «  th. 

Copyright  Office  had  e„tai„  ’ 

-a"  various  ««*..,  „  ^  ” 

»rong  copy  ln  th  registered  using  the 

”ry-  l*ter  found  out  that 

Set  th.  right  copy  th  „  “  "^"'t 

PY#  that  there 


3re  certain  circumstances 
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under  which  you  would  grant  special  relief  after  the  fact, 


letter  of  July  14,  1981,  a  retroactive 


Q.  Is  your 

grant  of  special  relief?  c- 

A.  Actually  I  think  that  I  didn't  realjy  comment  on 

it.  At  the  time  Mr.  Albee  was  away  from  the  office  and 

all  I  was  saying  in  the  letter  that,  actually  that  I  said 
* 

was  going  forward  and  that  according  to  what  he  stated  was 
that  Midway  had  been  depositing  under  an  informal  arrange¬ 
ment  with  the  office.  There  was  no  way  at  that  point  that 

I  could  check  whether  or  not.  I  really  did  not  attempt  to 
go  back. 

&  So,  is  the  answer  that  your  letter  is  not  intendec 

_,t0  have  been  a  of  retroactive  special  relief? 

A-  No,  it  was  a  prospective  grant  with  a  statement 

recognizing  what  they  had  stated,’  what  the  parties  had 
stated. 

&  Has  the  General  Counsel  of  the  Copyright  Office 

issued  any  opinion  as  to  whether  under  Section  408  the  J 

requirement  of  thp  -F-i  vo-i- 

“t  W°rk  Pushed  outside  United  State. 

may  be  waived  as  special 

P  ral  —  under  special  relief? 

A-  No,  I  — 

BVMES.  I  would  ilk.  to  .. 

JUDGE  MATHIAS :  Excuse  «,  J  wi„  ' 

•  -*•  wuj.  allow  Mr 

Brynes  to  —  • 

mr.  brynfq .  ▼ 

’  X  would  like  to  know  whether  the 

Acm®  ReP°r‘ing  Company 
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1  t  Vi 

1 

question  is  directed  to  opinions  which  have  boon  made 

2 

public  or  internal. 

3 

MR.  KINNEY: ’  Well,  let's  make  it  pdblic  because 

fc> 

•»* 

•» 

4 

I  anticipate  an  objection  I  suppose  on  the  other  ones. 

* 

5 

MR.  BRYNES:  Well,  I  am  having  a  little  problem 

6 

with  the  question  that  may  be  asked  for  the  information  with 

k 

7 

respect  to  privileged  materials. 

8 

MR.  KINNEY:  All  right. 

9 

BY  MR.  KINNEY: 

10 

Q.  Is  there  any  published  opinion  as  to  whether  or 

11 

not  special  relief  is  appropriate  in  the  section  from  the 

12 

requirement  under  -Section  408  (a)  (3)  --  or  (b)  (3)  deposit 

13 

for  registration? 

14 

A.  There  is  no  published  opinion.  It  is  fact  that 

15 

it  has  been  granted  a  number  of  times. 

16 

&  In  your  letter  of  August  19th  — 

17 

JUDGE  MATHIAS:  Is  there  a  CX  number  for  that 

18 

or  an  RX  number?  h  ^ 

19 

MR.  KINNEY:  I'm  sorry,  that's  part  of  the  same 

20 

exhibit,  Your  Honor,  CX-119,  Page  6  of  6 . 

'21 

JUDGE  MATHIAS:  All  right.  You  may  proceed. 

r  22 

MR.  KINNEY :  I'm  sorry,  I  meant  to  —  your  last, 

23 

the  previous  page,  Rage  5  of  6 ,  with  respect  to  the  last 

24 

paragraph. 

25 

JUDGE  MATHIAS* 

•  That  s  the  letter  of  July  28th? 
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MR.  KINNEY:  The  letter  of  July  28th  of  Exhibit  — 


Complainant's  Exhibit  119. 


BY  MR.  KINNEY: 


&  Could  you  tell  me  what  are  —  you  state  that  when 
there  are  no  copyrightable  differences  between  the  first 
^published  edition  and  the  United  States  edition  you  are 
entitled  to  submit  a  video  tape  of  the  United  States  edition 
What  did  you  mean  by  a  copyrightable  difference? 

A-  It's  really  hard  to  quantify.  Maybe  the  best  thine 
I  can  do  is  to  use  an  example  of  where  an  English  language 
■  book  is  published  in  the  United  Kingdom.  Our  deposit 
requirements  require  one  copy  of  .  the  work  as  so  published 
.in  Great  Britain.  Sometimes  it's  very  difficult  to  get  that 

*"d  th*re  “  *  °”llea  There  ere  nadaliy 

”  COPytl9h“b1'  •  The  o„ly  differences  freguentl, 

*”  changing  the  words  like  -color"  from  C-O-L-O-U-R  to 

C-O-l-o-R.  That  type  of  editorial  difference  i.  „ot  ,  | 

copyrightahle  difference  and  that,  what  i  ».  getting  . 

an  and-  ”  ^  was 

10  V1SUal  W°rk(  the  g«Phic,  the  pictorial  el  I 

-d  the  sounds.  If  thp  91  elementS 

the  graphic  elements  and  the  sound 
the  same  as  «■>,„  sounds  were 

ln  the  name  of 

substitution  with  Midway  on  it  7  ^  ^  ^  ^  “ 
difference.  And  •  f  ot  be  a  copyrightable 

1  the  copyrightabl  . 

COntent,  m  other  words, 
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I 

the  graphic,  the  pictorial  material,  the  sounds,  were  the 
same  then  the  deposit  of  the  United  States  edition  was 
acceptable.  ' 

0-  What  if  it  went  on  —  there  were  further  changes 

such  as  in  the  names  of  the  characters  from  a  Japanese 

letter  form  to  say  an  English  letter  form  or  even  to  a  new 
name? 

A-  Again,  names  themselves  are  not  copyrightable  and 

the  changing  of  or  translating  of  four  or  five  names,  again, 

that  would  not  be  a  copyrightable  difference.  it  goes  to 
amount. 

in  a  book,  obviously,  if  you  take  a  Japanese  book 

and  you  translate  it  to  Enolish  iu  . 

to  English,  that  is  a  copyrightable 

translation  and  there 

is  a  distinction.  if  you  only  takg 

five  words  and  you  translate  those  words,  that  number 
“  °f  itsel£  “0"la 
diminimous,  not  copyrightable. 

'  °  D°eS  016  e*aminer  handling,  excuse  me  5  . 

ment  is  filed  with  ’  *  assign- 

d  with  an  aPPiication  .  . 

section  or  person,  *  3 

A  Yes . 

And  who  is  th*f- 

s  that  Person? 

h*V*  *  .n,  Oocument  ' 

section  examines  -  w  Action  and  that 

examination  involved.  616  ^  3  dlfferent  ^P®  of 

much  more  minimal  examination 
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with  regard  to  the  document. 

Qt  And  what  type  of  examination  is  done  of  the  documenj:? 
A.  It  looks  to  the  regulation  and  it  Fooks  to  whether 
or  not  there  is,  in  fact,  the  actual  signature  of  the 
grantor,  the  one  who  is  granting  the  rights.  That's  one 
of  the  main  one.  Is  it  visible?  I  mean  can  you  read  it? 

Is  it  not  microscopic?  But  the  main  thing  is  is  it 
complete  and  does  it  bear  the  signature  of  the  grantor. 

£  Is  there  any  examination  as  to  the  substance  of 
the  legal  sufficiency  of  the  grant? 

A.  No. 

ft  The  Copyright  Office  is  not  passing  on  whether 
„°r  not  this  particular  paper  is  adequate  to  pass? 

A.  No. 

II  Okay.  Oo  the  Copyright  Office  r.,Ulationa  requi« 
the  film,  o£  u..  fi„t  docla,ents  slgnea  that  trajis£ers 

ownership? 

'  1  *  *-*•  1»  says  that  Ue„ 

you  bring  a  law  suit,  in  order  tQ 

to  bring  the  suit  you  must 

record  the  document  in  n 

m  the  Copyright  Office  An,* 

record  4..  ’  Arid  the  document 

record  is  that  by  which  that  , 

which  n  W  1Ch/  the  document  in 

which  you  actually  took  the  rights  w 

we  basically  are  an  office  of  r  *  ^  ^  ^ 

-hat  is  given  us  to  recQrd  rSCOrd-  ^  rSCOrd  P^ty  much 

or  whatever  worth  j  +•  m=>  u 

^  must  only  meet  OUr  “  ^  be‘ 

ion  —  our  regulations. 
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q.  Would  the  Copyright  Office  accept  —  well,  first 
of  all,  do  you  know  what  a  ROM  is?  R-O-M. 

A.  Yes.  *  ^ 

Q.  Would  the  Copyright  Office  accept  ROMs  as 
deposits? 

A.  No . 

» 

Q.  Is  there  a  stated  reason  why  the  Copyright  Office 
won't  accept  ROMs? 

A.  There  is  a  very  good  reason.  A  ROM,  or  I  think 
you  are  talking  about  the  little  chip,  or  the  little  thing, 
may  be  a  copy.  But  for  an  examiner  to  look  at  the  copy¬ 
rightable  subject-matter,  they  must  have  something  that's 
visually  perceptible. 

So,  if  a  computer  program  is  embodied  in  a  ROM, 

our  regulations  anticipated  that  computer  programs  would 

be  in  ROMs  and  we  have  a  very  specific  provision  in  our 

regulation  for  computer  programs  and  we  get  identifying 

tenQl  and  that  rs^the  first  25  pages  and  the  last  25  ) 

pages  of  the  printout  of  the  work  in  visually  perceptible 
form. 

»  a  nu„,  a„  application,  Ufa  spaa*  ..  of  the 

period  from  March  6,  1980  to 

BU  to  January  6,  1980.  - 

JUDGE  MATHIAS •  v 

You  mean  January  6,  1-9  81? 

***•  KINNEY:  '81  r»m 

1  *  I  m  sorry . 

THE  WITNESS:  « fn 

81,  y  es . 
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BY  MR.  KINNEY: 


Q  During  that  period,  did  the  regulations  of  the 


Copyright  Off  ice, when  someone  deposited  identifying  materia 
during  that  period,  did  the  regulations  require  that  it  be 

r 

visually  perceptible? 

A.  Yes. 

Q.  Would  a  video  tape  have  been  accepted  under  those 
regulations? 

A.  Because  we  can  view  the  material  that's  on  the 
video  tape.  We  have  the  viewing  machines. 

©.  Did  you  have  the  viewing  machines  during  that 
period? 

A.  It's  my  understanding  that  at  some  —  you  are  talk 
ing  about  video  tape  machines? 

&  Yes. 

A.  It's  my  understanding  that  maybe  at  the  time  the 

first  application  came  in  we  may  not  have  had  the  particular 

type  of  machine  to  do  the  type  of  -  all  types  of  videOj 

tapes.  But  sometime  during  that  period  we  did  get  machines 

to  look  at  all  the  various  formats  that  are  widely  used  in 
the  United  States. 

&  So,  did  the  regulations  change? 

Video  tapes  were  always  acceptable  because 

we  were,  in  most  cases  ahl»  . 

'  able  to  see  them.  And  it's  my 

under standinq  that- 

’  »  so™  =....  „  ala  „ot  have  the 
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equipment,  we  managed  to  borrow  other  equipment  to  look  at 
it. 

Q.  If  I  submitted  to  the  Copyright  Office  an  applica 
tion  for  claim  on  copyright  on  a  statue,  could  I  submit  a 
video  tape  of  the  statue  as  a  deposit  under  the  regulations 

A.  We  probably  would  take  it.  The  way  that  —  well, 

i 

you  would  have  to  get  special  relief.  We  have  a  regulation 
that  covers  three  dimensional  works  of  art.  We  definitely 
do  not  want  those  to  be  deposited.  What  we  ask  for  is 
photographs  showing  all  of  the  copyrightable  features  and 
we  even  set  out  the  dimensions  for  the  photographs.  But 
if  someone  told  us  we  don't  have  the  photographs  and  would 
,, y°u  all°w  us  to  make  a- video  tape  of  the  statue  and  all  of 
its  various  elements,  we  probably  would  allow  that  to  be 
deposited. 

&  But  under  the  regulations  — 

A.  It!  s  photographs. 

&  Yes.  i  am  afraid  my  reading  of  the  regulatidns 

and  yours  is  somewhat  different  so  -  well,  we  will  let  the 
regulations  speak  for  themselves  I  suppose. 

KINNEY!  1  bSlieVe  **t  completes  my  examine- 
tion  of  Ms.  Peters. 

m ■  PLAIA:  Could  we  have 
minute,  Your  Honor? 

JUDGE  MATHIAS:  All  right. 


two  minutes  or  one 
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(Pause! 


CROSS-EXAMINATION 


BY  MR.  PLA'IA: 


Q.  Ms.  Peters,  can  you  tell  me  what  your  educational 
background  is? 

A.  Sure.  I  have  a  Bachelor's  Degree  in  social 
sciences  and  education,  a  law  degree  from  George  Washington 
University. 

Q.  Are  you  a  member  of  the  bar? 

A.  Yes. 

Q.  In  regards  to  the  meeting  attended  by  Mr.  Katz 
and  myself  that  you  mentioned,  was  it  your  suggestion  that 

,  we  make  the  request  pursuant  to  202.20  (d)?  Do  you  recall 
that? 

A.  Yes.  it's  my  recollection,  and  I  became  aware 
of  the  whole  issue  of  video  games  rather  late  in  the  game, 
and  evidentially  the  Examining  Division  had  been  making 

certain  registrations.  The  first  time  I  really  looked  it 

it  was  when  the  casp  nf  ox. 

of  stern  versus  Kaufman  came  down  and 

^  the  itc.  *„d  ,  «.lly  „aan,t 
^  v.ry  »oh  ioohin,  „hat  tha  &aminin9  ^ 

a°“  “  “*  WSt  “1»»  I  9«t  into  that  mating.. 

fh  ,  ”S”11  “  ““  I  discussing 

the  audio  and  visual  rt  j. 

41  that  the  gaoe 

according  to  «h,t  ,  „„d«,loM 

you  to  say  was  published 
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in  the  form  of  a  chip,  and  stating  that  there  was  really 

no  provision  in  the  regulation  as  drafted  for  deposit.  We 

knew  that  we  didn't^want  the  chip.  We  knew  that  we  didn't 

want  the  game,  and  let  we  didn't  have  any  spepial  provisions 

in  the  regulation  for  the  deposit  of  anything  else.  And 

stating  that  perhaps  the  Examining  Division  was  unaware  of 

some  of  these  problems  because  of  the  history  of  the  division 

where  there  was  a  new  law  and  everybody  was  new  arid  perhaps 

that  that  the  only  way  I  saw  at  this  point  was  to  go  to 

a  request  for  special  relief.  And  that,  obviously,  it  would 

be  granted. 

&  Yes,  let  me  confirm  that,  you  also  indicated 
that  if  the  request  were  made  it  would  be  granted? 

A.  Absolutely. 

0  DO  you  also  recall  at  that  Meeting  that  Mr. 

K“Z  th'  registrations  that  hah 

been  made  on  behalf  of  Midway  — 

A.  Right. 

&  -  and  explaining  to  you  what  had  been  deposited 

r  d0:0U  ~  Wh°  ~  ^  seems  to  be  that 

there  is  an  informal  procedure? 

don't  remember .  j  do  ^  ^  006  ^  ^  ^  1 

-  the  appropriate  deport  ^  ^ 

e  Vldeo  tape.  That  perhaps 

^  C°nClUSion  and  did  not  perhaps 
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realize  what  was  involved  in  this. 

Cl  In  Mr.  Katz's  letter  he  indicated  listing,  as  a 
matter  of  fact,  this  is  the  letter  of  June  2&th? 

A.  Right. 

Q.  He  listed  in  that  letter  five  different  deposits, 
registrations. 

A.  Right. 

&  And  at  that  meeting  did  he  describe  to  you  the 
deposits  that  had  been  made  with  those  registrations? 

A.  Yes,  he  did. 

Q.  And  did  you  understand  when  you  received  this  letted 
from  Mr.  Katz,  especially  in  regards  to  the  first  paragraph, 
that  he  was  asking  for  special  relief  in  regards  to  also 
these  five  specific  registrations? 

A.  When  I  look  at  the  letter  today  and  when  I  looked 
at  it  a  couple  days  ago,  I  recognized  that  that  perhaps  was 
asking  especially  in^the  last  paragraph.  I  perhaps  read, 
the  letter  too  guickly  because  I  definitely  did  not  respond 
-  it  or  did  it  really  click  at  that  point  that  that  was 


Point.  i  did  not  address 


what  he  was  asking  for  at  that 
bhat  in  my  letter, 

1  Can  S6e  n°W  Where'  it  very  definitely 

says  would  you  e 

formally  confirm  it  at  your  earliest 

convenience  the 

ot  «lief  in  th.  past  as  veii  as 


your  lotion.  oo»ti„„e 


e  relief-  And  I  —  but  I 


did 
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fil  i 
A ) 


1  .V  not,  and  I  did  not  pick  it  Up. 


!,  well ,  I  cell  your  .ttenti™  to  to.  »,«•  ►««»«* 

of  that  letter.  „  *■ 

A.  I  know.  * 

&  Do  you  recall  having  been  aware  of  that  when  you 

were  answering? 

A.  yes,  what  I  said  was  that  he  stated  there  was  an 
informal  arrangement  and  I  said  in  the  meeting  that  -if  what 
you  were  saying  was  true,  there  apparently  was.  But  X  did 
not  go  back  and  talk  to  the  examiner.  X  did  not  go  back, 
the  examiner  wasn't  there.  So  I  really  did  not  know  what 
jlz  the  arrangements  were  at  the  time. 

13  Ql  Regardless,  if  the  special  relief  were  requested 

14  to  be  retroactively  applied,  could  you  grant  that  relief? 

15  MR.  KINNEY:  Objection,  that's  a  speculative 


16  question. 


BY  MR,  PLAIA: 


18  r  0-  What  I  meant  was  did  you  grant  it? 

k  ) 

k  I  didn't.  What  I  said  was  I  didn't  pick  it  up 

20  and  I  did  not  act  on  it.  If  we  were  asked  to  go  back  — 
.J21  if  Midway  came  in  and  said  there  apparently  was  some  mis- 

22  understanding  and  we  now  want  to  clarify  the  record  and  do 

23  certain  things,  it  is  possible  that  we,  you  know,  that  we 

24  would  do  that. 

25  In  a11  °f  our  Procedures  we  have  ways  to  correct 
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and  amplify  records  that  have  been  made. 

&  Can  I  ask  you  then  to  turn  to  July  14th  latter? 

A,  Right.  * 

ft  And  look  in  the  middle  of  the  second  paragraph. 

A.  Right. 

ft  where  it  says,  "I  am,  therefore,  granting  your 

»  .  •  II 

request  for  special  relif  on  an  ongoing  basis. 

A.  Right. 

Q.  What  did  you  mean  when  you  said  that? 

A.  I  understood  that  Midway  was  in  the  electronic 

video  game  business  and  that  they  would  from  time  to  time 

be  registering  and  that  certainly  this  was  the  way  to  deposit 

and  the  way  to  register.  And  that  this  was  exactly  what 

we  wanted  to  be  deposited.  We  wanted  video  tape. 

MR.  PLAIA :  That  concludes  my  cross.  Your  Honor. 

JUDGE  MATHIAS:  Mr.  Bailey. 

MR._  BAILEY:  Yes,  Your  Honor. 

'  CROSS  EXAMINATION  (Continued) 

*  ) 

BY  MR.  BAILEY: 

0-  Ms.  Peters,  I  personally  need  some  clarification. 
The  first  request  for  special  relief  for  depositing  the 

video  tapes  was  by  the  Complainant  in  this  matter,  Midway. 

Was  the  letter  of  June  26,  1981? 

A-  You  are  saying  the  first  letter  with  regard  to  . 
any  request  for  special  relief  by  any  video  game,  electronic 
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video  game  manufacturer  or  Midway? 


*  C13 


Q.  Midway. 

A.  Midway.  Y^s,  that  I  know  of,  that^I  personally 
know  of,  yes. 

&  You  also  testified  that  your  response  to  that 
letter  was  prospective  and  not  retroactive? 

A.  What  I  said  was  that  I  did  not  read  the  letter 
perhaps  carefully  enough  and  did  not  pick  up  this  . Specif  ic 
request  to  go  back,  so  that  my  letter  only  addressed  prospec¬ 
tive,  yes. 


Q.  I  see.  A  written  request  for  special  relief  is 
required  under  the  regulations  of  a  copyright? 

A-  Yes-  lf  the  examiner  picks  up  that  what  they 
are  dealing  with  is  something,  the  copy  they  have  is  somethi 
other  than  what  the  regulations  require  and  we  will  be 
registering  with  something  other  than  that,  at  that  point 
there  should  be  a  written  request  for  special  relief. 

.  0  Bhen  you  dealing  i»  ,  situation,  as  we  havf 
hate,  where  the  first  publication  was  in  a  foreign  nation  - 
*■  Right. 


Dein9  a  requirement  that  there  be 

no  copyrightable  dif f erenow  k  *- 

terenoes  between  the  first  publicatio! 

and  the  deposit  i ^  „ 

the  Copyright  Office  what -requirement, 
do  you  have  to  show  that- 

ere  are  no  copyrightable  dif- 

f erences? 
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A,  We  take  the  assertions  of  the  parties. 


Q.  Okay. 


A.  We  are  essentially  an  office  of  recfbrd  and  we  do 
not,  like  the  Patent  Office  does,  go  back  and"  research  out 


facts. 


&  Okay,  no,  I  am  asking  about  — —  I  just  want  —  do 
when  you  say  "assertions"  what  form  should  they  be  in? 


you,  when  you  say  "assertions"  what  form  should  they  be  i 
A.  The  statement  of  the  person  — 

0-  Written  statement  or  oral  statement? 

A-  Yes.  Sometimes  we  have  taken  oral  statements. 

It.' s  preferable  if  it's  written. 

&  Was  there  any  such  statement  in  this  particular 
A.  Unfortunately,  no. 

0  Was  there  any  statement  in  this  particular  case 
by  counsel  for  Midway  or  any  other  documents  relating  to 
the  transference  of  interest  to  Midway  by  Namcol  - 
k  I  think  — 


&  Except  for  tfie  assignment. 


“■  think  you  ere  aovino 

are  asking  questions  that  don't 

properly  belong  to  me .  x  reallv  . 

really  only  got  involved  in  this 

ln  Startin9  May,  June,  1981_ 

&  So  you  are  not  sure  what  - 

p-ori to  a° uith  a~  *-* — « 

I  see,  okay. 

Acme  Reporfino  _ 
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MR.  BAILEY:  I  have  no  further  questions. 

JUDGE  MATHIAS:  Mr.  Kinney? 

MR.  KINNEY:  'No  further  questions,  •Your  Honor. 
JUDGE  MATHIAS:  Thank  you  very  much*,  Ms.  Peters, 
You  are  excused. 

k  (The  witness  was  thereupon  excused.) 

JUDGE  MATHIAS:  Mr.  Kinney,  do  you  have  — 

MR.  KINNEY :  I  would  like  to  call  Mr.  Albee  if 
we  could,  or  could  we  perhaps  take  a  five  minute  break? 

JUDGE  MATHIAS:  All  right,  and  then  maybe  we  will 
know  whether  Mr.  Albee  is  available. 

We  will  take  a  five  minute  break. 

(Whereupon,  a  recess  was  taken.) 

JUDGE  MATHIAS:  Back  on  the  record.  Mr.  Plaia, 
you  had  a  request? 

MR.  PLAIA:  Yes,  Your  Honor.  Just  moments  after 
Mary  Beth  Peters  stepped  down  my  partner  brought  me  over) 
something  I  had  been  seeking  for  several  days  to  use  in 

„ith  wtloDtoj  Pete„.  ^  ^ 

—  ““  to  questlon 

her  on  and  I  asked  her  if  ch« 

and  h  WOUld  Steppin<?  back  up 

““  Sha  S*ld  ““  -»  -U  not.  i  ,sked  M 

he  said  h  u  k  d  Mr‘  Finney  and 

h*S  “  -*  X  to  ,sk  not 

ttoutn, .:;;r  -  -  *-«•  -  - «. 

rt  time  schedule  and  I 


A  _  . 


already  have 


II 


1  called  Mr.  Albee. 


JUDGE  MATHIAS:  How  long  will  these  questions  take? 
MR.  PLAIA:  h  very  few  minutes.  *- 
JUDGE  MATHIAS:  I  will  give  you  a  maximum  of 
five  minutes  to  establish  your  point.  I  will  recall  her 


for  that. 


MR.  PLAIA:  Could  I  ask  Mr.  Albee  to  leave  the 


room  when  Ms.  Peters  goes  on? 

JUDGE  MATHIAS:  Well/  what  is  the  purpose?  I 
really  don't  see  any  need  for  sequestration  at  the  moment. 
Unless  you  can  give  me  a  good  reason  I  —  it's  not  that  I 
really  opposed  sequestration. 

MR.  KINNEY:  We  have  been  following  that  practice/ 
Your  Honor,  and  I  would  also  — 

JUDGE  MATHIAS:  I  had  had  no  request  before  now 
for  sequestration.  Mr.  Kinney  started  to  approach  the 
subject  and  changed  his  mind,  but  I  _ 

MR.  KINNEY.  Well,  counsel  agreed  among  ourselves 
to  lust  do  it  and  we  have  been  following  that  practice 
both  with  my  witnesses  and  their  witnesses. 

JUDGE  MATHIAS:  You  have  been  following  the 
procedure  of  sequestration? 

MR.  KINNEY:  vPo 

*es'  yes,  we  have. 

JUDGE  MATHIAS:  AH  rioht. 

right,  if  you  have  been  doi 

that,  then  I  will  allow  it  c  u 

G°  ahead-  right,  you  may 

Armck  Da _ _  _ 


II 


;  t 


resume,  Mr.  Plaia. 

MR.  PLAIA:  Your  Honor,  I  will  add  copies  of  these 

very  shortly.  Like  I  Said,  I  just  got  these  cLn  my  hands 
but  I  would  like  to  have  marked  for  identification  as 
CX-2,  CX-3.  First,  CX-2  would  be  a  January  28  ~ 

JUDGF  MATHIAS:  Excuse  me,  you  are  going  to  have 
other  CX-2  and  3,  don't  you? 

MR.  PLAIA:  I  believe  I  have  CX-1. 

JUDGE  MATHIAS:  CRX. 

MR.  PLAIA:  I'm  sorry,  CRX. 

JUDGE  MATHIAS:  All  right,  CRX-2  and  CRX-3, 

all  right. 

MR.  PLAIA:  First,  CRX-2  is  a  January  28  ,  1980 
application  for,  and  it's  actually  -a  registration  entitled 

"Automobile  Collusion  Avoidance  Game"  and  the  author  is 
Gremlin  Industries. 

CRX-3  is  PA  119-589  dated  June  20th,  1979  and 
entitled  Automobile  Collusion  Avoidance  Game"  and  the 
author  of  that  is  Gremlin  Industries,  inc . 

KINNEY:  Y°U  haVen,t  o«ered  them.  x  haven .  t 

seen  them  in  detail. 

(Pause) 

m’  PLAIA:  These  are  marked.  Your  Honor? 

JUDGE  MATHIAS.  Yes,  they  may  ^  ^ 

A 

Afm  a  D - -  •  _ 
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(The  documents  referred  to  were 
marked  for  identification  as 
'  Complainant's  Exhibit  Nos. 

CRX-2  and  CRX-3 . )  - 

Whereupon, 

MARY  BETH  PETERS  GRINGRY 

having  been  previously  duly  sworn,  was  recalled  as  a  witness 
herein  and  was  examined  and  testified  further  as  follows. 

CROSS-EXAMINATION  (Continued) 

BY  MR.  PLAIA: 

Q.  Ms.  Peters,  can  you  take  look  at  CRX-2  and  CRX-3 
and  tell  me  if  you  recognize  these  documents? 

A.  You  mean  have  I  personally  seen  them  before? 

Q.  Yes. 

A.  No. 

Q.  Are  you  aware  of  these  registrations  outside  of 
the  documents? 

*  ) 

A.  No. 

Q.  Let  me  then  ask  you,  are  you  familiar  with  any 
other  registrations  of  video  games  where  deposits  have  been 
accepted? 

A.  You  mean  — 

MR.  KINNEY:  Objection,  Your  Honor,  .the  right 
to  cross-examine  or  examine  Ms.  Peters  was  granted  as  to 
these  documents  and  this  is  not  related  to  these  documents. 


A 


Cl  9 


JUDGE  MATHIAS:  My  main  purpose  hero  is  to  got 

•  r  Wni  allow  this.  He  is 

ns  full  a  story  as  possible.  I 

,  tic  i-ime  limit  but  I  will  alio' 

still  running  very  close  to  «. 

that  question. 

THE  WITNESS:  You  are  asking  if  I  am  aWare 

other  registrations  in  which  the  video  tapes  were  used  as 

> 

the  deposit  copies? 

BY  MR.  PLAIA: 

Ql  For  video  games? 

A.  For  video  games.  Yes. 

&  And  can  you  tell  me  what  the  deposits  that  were 

accepted  in  that  r-espect,  in  respect  to  those  games? 

k  It's  my  understanding  that  all  the  registrations 
that  were  made  with  regard  to  electronic  video  games,  when 
we  were  registering  the  audio  visual  work  embodied  in  it, 
was  a  video  tape. 

Q.  And  does  that  include  others  besides  Midway 
Manufacturing  Company?  ) 

A.  It  includes  Williams,  Stern.  It  includes  all  of 
the  various  parties  that  I  am  aware  of. 

Q.  Then  is  it  true  for  a  substantial  number  of 
video  games  manufacturers  you  made  —  you  have  issued 
registrations  based  on  deposit  of  video  tape? 

A*  That's  right. 

^  the  same  type  of  deposit  that  you 
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recognize  when  you  look  at  the  Galaxian  deposit  made  by 

Midway  Manufacturing  Company? 

A.  It's  my  understanding  that  the  video  tapes  are 

* 

basically  all  the  same  and  that  at  the  point  of  your-  meeting 
when  I  found  out  that  we  should  have  been  going  the  special 
relief  request,  that  as  they  come  in,  we  write  to  each  one 
of  these  firms. 

Q.  And  you  knew  that  before  the  special  relief  granted 
to  Midway,  had  there  been  special  relief  granted  to  the 
others  in  regards  to  the  deposits? 

A.  Yes.  Well,  not  before  but  since  the  letter  of 
—  Mr.  Katz's  letter  of  June  26,  we  have  received  such 
letters  and  such  requests  have  been, granted. 

Q.  Then  is  it  proper  to  say  that  in  the  Copyright 
Office  the  proper  deposit  for  the  video  game  is  the  tapes 
such  as  was  deposited  in  the  Galaxian  case? 

MR.  BAILEY:  Your  Honor,  objection. 

JUDGE  MATHIAS:  I'll  sustain  the  objection.  ) 

MR.  PLAIA:  i  have  another  letter  that  Mr.  Bailey 
just  showed  me  that  I  would  also  like  to  mark  and  just  get 
her  to  identify  it.  it  was  written  by  Ms>  ^ 

August  of  1981. 

JUDGE  MATHIAS:  May  I  see  it? 

KINNEY:  May  I  see  it,  tOQ? 

(Pause) 
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JUDGE  MATHIAS:  You  may  see  it,  Mr.  Kinney. 

I  hope  this  is  the  very  last  item  to  be  taken  up.  There 

is  no  reason  these  items  couldn't  have  been,  .especially  the 

general  examination  you  have  just  gone  through,  couldn't 

* 

have  been  covered  in  your  regular  cross. 

MR.  PLAIA :  Your  Honor,  I  would  ask  that  this 
letter  dated  August  13,  1981,  consisting  of  two  pages  and 
unsigned  but  showing  a  signature  block  for  Mary  Beth  Peters 
be  marked  as  CRX-4? 


JUDGE  MATHIAS: 


It  may  be  so  marked. 

(The  document  referred  to  was 
marked  for  identification  as 
Complainant’s  Exhibit  No. 
CRX-4.) 


BY  MR.  PLAIA: 


6  Ms.  Peters,  I  show  you  CRX-4  and  ask  you  if  you 
recognize  it? 

i" 

*•  Yes,  I  do.  m  ) 

&  And  is  this  one  of  the  instances  that  you  just 

testified  to  where  special 

P  1  rellef  was  granted  on  similar 
deposits  to  the  Galaxian? 

Th.  ^  YSS‘  MeU—^  a  different  letter  came  in. 

This  law  firm  represents  Atari  t 

f  a  1'  IncorPorated,  and  a  letter 

from  Atari  requesting  special  rel i  f 

and  the  i  ■  G  '  several  had  come  in 

and  the  relief  had 

d  been  granted.  j  was  ,_k  . 

wds  asxed  to  write  a 
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letter  stating  our  general  policy  as  it  exists  at  this  time. 
And  that's  what  this  letter  basically  does.  It  states  the 
policy  as  it  exists  now. 

Qi  Can  you  tell  'me  the  reason  for  having  to  state 
the  policy  now  was  that  there  was  an  unclear  policy  before? 

A  It’s  true  that  I  as  a  Division  Chief  did  not 
look  at  how  we  were  registering  video  games  until  June  and 
July.  I  picked  up  some  problems  with  the  way  they  were 
registering  them  and  as  a  result  we  have  been  writing  various 
letters  to  the  people  who  deposit  these.  And  apparently 
there  was  a  need  to  get  a  statement  of  the  policy  as  it 
exists  today. 

MR.  PLAIA :  That  concludes,  Your  Honor. 


JUDGE  MATHIAS:  Mr.  — 

MR.  PLAIA:  Oh,  I'm  sorry,  can  I  have  that  letter 
admitted  into  evidence,  CRX-4? 


JUDGE  MATHIAS:  Any  objection? 

MR.  KINNEY:  ^  It  does  not  seem  to  me,  since  the} 
policy  is  not  the  policy  that  was  in  effect  on  November  13, 
1980  and  January  6,  1981  when  the  Pac-Man  and  Rally-x 
registrations  were  issued  that  it  is  relevant. 

JUDGE  MATHIAS:  I'll  overrule  the  objection. 

It  may  be  relevant  to  the  question  of  whether  or  not  there 
was  a  policy  at  that  time  and  it  appears  that  at  least 
it  may  have  minimal  relevancy  to  the  issues  in  this  case. 
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1  I  So  I  will  receive  CRX-4  in  evidence. 


*■  4 


(The  document  referred  to,  having 
been  previously  marked  for  identi- 

\  i 

fication  as  Complainant's  Exhibit 
No.  CRX-4 ,  was  received  in 
evidence . ) 

MR.  BAILEY:  I  have  no  objections  either,  Your 


Honor. 


JUDGE  MATHIAS:  And  before  Mr.  Kinney  gets 

an  opportunity  for  redirect,  do  you  have  any  cross  on  this 

subject,  Mr.  Bailey,  that's  just  been  raised? 

MR.  BAILEY:  No,  Your  Honor. 

JUDGE  MATHIAS :  Mr.  Kinney,  do  you  have  any 
further  questions? 

MR.  KINNEY:  No. 

JUDGE  MATHIAS:  Thank  you  very  much .  - 
THE. WITNESS:  Thank  you. 

JUDGE  MATHJAS:  -  Ms.  Peters,  yQU  ^ 
a  second  time. 

<The  witness  was  thereupon  excused.) 

JUDGE  MATHIAS*  j 

S-  NO”  d°  V°»  *i«h  to  can  your 

next  witness? 


Albee . 


MR.  KINNEY:  Yes  t 

Yes,  i  would  like  to  call  Mr. 


JUDGE  MATHIAS:  All 


right. 
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MR.  BYRNES:  May  I  renew  my  request  that  the 

need  for  Mr.  Albee* s  testimony  be  re-evaluated  in  light 
of  the  testimony  of  Ms.  Peters? 

JUDGE  MATHIAS:  Yes,  but  I  think  th^t  I  am  going 
to  have  to  —  I  have  re-evaluated  it  as  Ms.  Peters  has 
testified  and  I  believe  that  we  will  have  to  hear  from  Mr. 
Albee  as  to  factual  matters. 

MR.  BYRNES:  Thank  you.  Your  Honor.  ■’ 

JUDGE  MATHIAS:  Mr.  Albee,  will  you  please  take 

the  stand? 

Whereupon, 

DAVID  ALBEE 

h.vi„,  bee,  fire,  duly  sworn,  w„.  called  „  , 

herein  and  was  examined  and  beatified  as  foliows , 

DIRECT  EXAMINATION 
BY  MR.  KINNEY: 

wotid  yon  state  your  name  for  the  record,  pleases 
David  Albee*  ) 

And  by  Wh°m  are  you  employed,  Mr.  Albee? 

The  Copyright  Office  ^  T  . , 

«,  the  Library  of  Congress. 

nd  What  is  your  title? 

Senior  Copyright  Examiner. 

January ,  ^  °f  Peb™*,  1930  through 

Copyright  Office,  t  W3S  function  with  the 

°r  What  was  your  job? 


ft 

< 

A. 

& 

K 

ft 

A. 

ft 
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Senior  Copyright  Examiner. 


&  Were  you  in  charge  for  handling  special  types  of 
copyrights?  *- 

A.  I  worked  primarily  with  motion  pictures. 

6  Did  you  handle  a  series  of  copyright  registrations 
that  were  for  works  PA,  excuse  me,  strike  that. 

>  Did  you  handle  a  series  of  PA,  performing  arts 

applications  for  Midway  Manufacturing  Company  during  that 
period  of  time? 

A.  Yes,  sir,  I  did. 

Q.  Are  these  an  application  that  resulted  in  PA 
59-977,  Galaxian ,  that  bears  the  date  March  6,  1980? 

A-  To  the  best  of  my  memory,  it  is,  sir.  I 

&  Can  you  recall  the  circumstances  surrounding  this 

application?  Por  instance,  on  March  6th,  1980,  do  you 
recall  the  application  being  filed  with  ^ 

and  coming  to  your  attention? 

yes,  Sir,  ±„  general  terms  x  dQ<  , 

0-  What  was  vour  f  i  re- I 

first  contact,  or  knowledge  of  the 
application  on  that  date? 

*■  1  W3S  3Sked  to  —  to  the  office  of  th  h 

the  Visual  Arts  9-  t- •  the  head  °f 

Section  and  to  meet  with  a  o 

a  law  firm  who  was  subm  ^  ■  Pieman  from 

itting  an  application  f  I 

&  Ana  a-.  Fpncation  for  this  work. 

And  did  you  do  that? 

*■  Yes'  1  did. 
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„as  that  gentleman  Mr.  Craig  Larson? 


Yes,  it  was. 

What  happened  at  that  meeting  as  beet  as  you  can 


recall?  * 

„  Hr .  Larson  had  had  prior  discussion  with  the  head 
of  the  Visual  Arts  Section  and  I  do  not  know  the  content 
of  that  discussion,  but  the  -  I  was  asked  to  come  up  to 
look' at  the  video  cassette  was  being  deposited,  or  a  request 
was  being  made  for  copyright  registration  using  this  as  a 

deposit  copy. 

q.  Have  you  had  occasion  to  review  that  file  recently? 
A.  I  reviewed  the  application  recently,  a  copy  of 
the  application  recently. 

Q.  Did  Mr.  Larson  make  any  representations  to  you 
as  to  what  he  was  making  application  to  register  as  what 
was  the  work? 

K  Mr.  Larson  indicated  that  he  was  interested  in 
registering  "the  game".  At  that  point  in  time  it  was  my 

Y 

understanding  that  th£  practice  of  the  office  was  to  study 
works  that  were  deposited  for  registration  which  might 
involve  computer  programs  or  computer  chips.  We  were  not 
able  to  register  under  special  handling  which  .was  requested 


at  that  time  "a  game"  in  this  fashion;  that  was  my  under¬ 


standing  of  the  procedures  of  the  office  at  that  point  i 


m 


time . 
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Q.  You  did  grant,  or  pass  to  PA  59-977  to  Galaxian 
on  March  6,  1980,  did  you  not? 

c. 

A.  Yes,  sir. 

% 

&  What,  if  that's  not  a  copyright  registration  on 

a  game,  what  is  the  subject  matter  of  that  copyright 
registration? 

►  MR.  BYRNES:  Objection. 

JUDGE  MATHIAS:  I  will  hear  from  Mr.  Byrn.es. 

MR.  BYRNES:  I'll  have  to  object  to  that  question 
as  I  believe  it  calls  for  a  conclusion  and  an  opinion  on 
the  part  of  the  the  witness.  My  understanding  was  that  the 
testimony  of  this  witness  would  be  limited  to  factual 
matters  such  as  what  representations  were  made  to  him  in 
the  course  of  seeking  registrations. 

MR.  KINNEY:  All  right. 


JUDGE  MATHIAS:  That  is  correct.  Objection  i, 


sustained. 


BY  MR.  KINNEY: 

0 ‘  What  ^presentations  —  were  anv  ot-h 

were  any  other  represents 

tions  as  to  the  naturo  _ c  , « 

e  work  made  to  you  with  regard 

to  PA  59-977,  Galaxian?. 

K  W°Uld  yoU  rePeat  the  question? 

*  any  representations  made  to  you  regarding 

the  work  of  pa  59-977,  Galaxian? 

n°t  sure  what  you  are  getting  at,  sir. 
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It  0.  Well/  did  Mr.  Larson  tell  you  that  he  was  attempt¬ 
ing  to  register  a  video  tape  that  was  used  in  promoting  or 

advertising  the  game  Galaxian? 

e- 

A,  I  do  not  remember  exactly  what  Mr.  Larson  told 

* 

me.  I  do  remember  that  my  feeling  was,  my  own  -- 

MR.  PLAIA ;  Objection.  His  feelings,  I  think  we 
said  we  weren't  getting  into.  Your  Honor.  I 

►  JUDGE  MATHIAS:  Well,  we  are  into  —  I'm  afraid  j 

I  am  going  to  have  to  sustain  an  objection  as  to  any  of 

the  thought  processes  and  mental  impressions  of  the  witness. 

It  appears  to  be  that  the  state  of  the  law  on  this  subject 

allows  only  testimony  as  to  relevant  matters  of  fact  and 

does  not  allow  speculative  creations  or  conclusions  based 

on  such  speculation  or  any  in-roads  into  the  thought  processed 
of  the  examiner.  J 

We  are  going  to  have  to  stick 

scick  strictly  with  what- 

SVer  f*CtUal  aUe9ati°"S  «"  —  to  hi,:  What  was  stated 
to  him  and  what  he  stated  to  Mr.  Larson. 

'  BY  MR.  KINNEY: 

!  “  r  "■  «  -  Video  tape! 

believe  I  viewed  the  video  tape 

L0  T  ”  ““  ""  ““  -  «  Video  tape: 

1  tly  answer/  x  can  - 

really  couldn,t  ten  remember.  I 

•  ••  -  -  ..... 
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the  Galaxian  video  tape  or  the  Galaxian  applications? 

A,  No,  sir,  I  checked  for  some.  I  do  not  have  any. 
Q.  You  recall  a  telephone  conversation  with  myself? 
A.  Yes,  sir.  „  ~ 

MR.  PLAIA:  Your  Honor,  I  don’t  understand  — 
JUDGE  MATHIAS:  Well,  at  the  moment  I  don’t  think 
there  is  an  objectionable  question.  I  will  allow  him  to 

k 

proceed  if  he  can  refresh  the  witness’s  memory  in  any  way, 
he  may  do  so. 

BY  MR.  KINNEY: 

&  During  that  conversation  did  you  recall  or  state 
to  me  that  you  had  been  told  that  the  video  tape  was  used  ' 
in  promotion  of  the- game  Galaxian?. 

"  *  1  may  have’  1  th^k  X  said  I  understood  ~ 

MR.  PLAIA:  Objection. 

JUDGE  MATHIAS:  Xhn  afraid  I  am  going  to  have  to 

y  '  Albee ,  to  refrain  from  giving  your  mental 

impressions  concerning  this.  Xf  you  have  ..  yQu 

-Id  him  or  you  didn^tell  him  that  Mr.  Larson  told  you  ’ 
made  a  certain  statement  to  you. 

MR.  KINNEY:  Mav  t  =  v  ^  • 
he  ten 

— t ,  :  p““:  1  thint "  — *  - 

(Simultaneous  ^ 

us  conversation) 
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JUDGE  MATHIAS:  If  in  that  telephone  conversation 
he  got  into  areas  that  I  cannot  permit  him  to  testify  to, 

I  am  not  going  to  allow  him  to  put  it  on  this  record. 

c. 

Now,  if  he  --  you  asked  him  a  specific  question  and  that 

* 

was  whether  or  not  he  recalls  telling  you  that  Mr.  Larson 
made  a  particular  statement  to  him  in  the  course  of  your 
telephone  conversation.  And  I  will  allow  him  to  state  whethe 
or  not  he  recalls  making  that  statement  to  you.  That  is 
certainly  permissible,  but  I  am  not  going  to  allow 'through 
the  back  door  impermissible  testimony  into  this  record. 

MR.  KINNEY:  Well,  Your  Honor,  I  believe  what  he 
said  two  weeks  is  a  factual  question. 

MR,  PLAIA:  I  don't  — — 

JUDGE  MATHIAS :  I  would  agree  to  that  to  a  certain 
degree,  Mr.  Kinney,  if  in  faot  he  told  you  that  Mr.  Larson 
-de  a  certain  statement  to  hie.  then  that  is  ,  very  proper 
question.  Thafs  the  question  you  put  to  him.  but  no„ 

»e'=  answering  a  different  question.  „e  is  stating  that 
he  beiieves  -  well,  he  started  to  state  that  he  believed 

““  ^  St“ea  “  Y-  rather  than  what 

somethin,  that  Mr.  Larson  said  » 

another  area.  „  .  ^  getting  i„to  • 

We  DUSt  StlCk  to  anV  statements  that  he 

*  t0  y°U  ^  Mr.  Larson  mgde 

to  Mr  Lar,o  '  ^  that  he  made 

Mr.  Larson  at  the  time. 

MR.  KINNEY:  okay. 

ACme  ReP°'ting  Company 
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BY  MR.  KINNEY: 

0-  With  that  preface,  can  — 

A.  I  do  not  believe  that  I  specifically  quoted  a 

c~ 

statement  one  way  or  %he  other,  a  specific  statement. 

r 

Q.  Okay.  Now,  didn’t  you  tell  me  that  Mr.  Larson 
had  told  you  that  this  was  a  promotional  video  tape? 

MR.  PLAIA :  I  think  that  — 

k 

JUDGE  MATHIAS:  I'll  overrule  the  objection. 

Do  you  recall  making  that  statement  to  Mr.  Kinney? 

THE  WITNESS:  It  was  —  I  recall  making  the  state 

ment  to  Mr.  Kinney  something  to  the  effect  that  it  was  my 
understanding  or  — 

judge  maihias :  I'll  strike  the  "understanding-. 
(Continued  on  next  page.) 
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Mr.  Alhee,  I  recognize  that  you  nay  not  well 

remember  precisely  what  Mr  Larson 

•  Larson  said  to  you,  that  is 

POrfeCtlY  “"derSt“'  *■  »  W  period^of  time,  but 

y°U  91Ve  "S  S“bs‘»—  “hat  he  said'to  y„„, 
m.  «*»,  i  ehiect,  your  Honor.  ; 

rrs8- — 

— :ridon,tthi”k“8shouid-~ 

acasen.ee  comino  ^  ^ . 

JUDGE  MATHIAS:  I  don't  think  fh' 

°th«  witness  «  st„e  ^  *hlS  «*“«  «  any 

,00tati°"  -* 

0  hlln  yesterday,  let 

aet  aione  two  yeart  , 

■Question  as  it  is  put  .  *  ac?0-  The 

a  legitimate  one. 

1  WH1  allow  him  to  state  th  k 
"y  Stat6ment  ^  Larson  tohj  ^  ^  ^  rSCall! 
hlm  ^  State  any  Undarstandino  he  had  fr  ^  n0t 
hlS  mental  Processes  were  in  .  .  ^  Statements  or  what 

i»to  hie  decision.  that  statement 


17  *  *«°  hie  decision,  B„t  r  . ““  ^»t 

18  "  -  ^,0^  ^  -  -tidy  to  ^ 

«s  to  anv  qfai  » 

nade  to  him.  “  ta ^ement  that  Mr.  Larson 


raade  to  him. 

KR-  PLAIA:  But  4. 

Ih‘S1“  “**  "  —  ■  fan„da“tio„h78  ^  ~ 

whether  he  does  recall  his  co  '““"'“h 

W<?  °an  Some  ^undation  VSrSatl°nS'  and  .secondly,  if 

d  tcneoat,  8  *°  ““**  -“  ~~ie„ 
JUDGE  MAthiAs.  T  . 

"t;? 


1 


^  one  conversation  with  Mr.  harson.  ls  that  correct^ 
THE  WITNESS:  Yes  sir. 

JUDGE  MATHIAS:  And  fhie 

d'  *hlS  Uas  “  aneotfioe  in  th, 

Division? 

THE  WITNESS:  'That-  „ 

-nat  is  right,  sir. 

JUDGE  MATHIAS:  I  will  all 

best  of  his  reo  , ,  allow  ham  to  state  to  the 

^collection,  the  statements  Mr  iars 

him  and  the  stat«=m  *  ”  made  to 

statements  he  made  to  Mr.  Lar=  , 

of  that  meeting.  ^  UrinCT  the  c°ur: 

N°W'  you  may  Proceed  if 

statements.  ’  ^  u  can  remember  any 

THE  WITNESS ;  To  the  best 

Was  '.indicated  that  the  7  reC°llection-  it 

the  9“>e  was  DUblishp.  • 

“  that  “•  “Pies  were  used  f  '  “  *>r» 

d  for  Pr°rootionaJ  m 

EY  MR.  KINNEY:  '  PUrP^es. 

°  “tee,  „ere  you 

°ffi“  re9ulationsj  ‘  “**”U  °f  «•  “Pyrioht 

,  No  sir  r 

1  Was  ,<Pot- 

&  with  respect  to 

PA5 9-977  Galaxian  pA68_3  °f  CO-n^i?ht  regist 

psc  ™  ian  Attr“* — ™3.„. 

”  “y  Mentation  „Me  “  th<>re  M™in5  saio  to  yoy 

re”“i'’9  “»  ’»«  or  anv  40  that  wo„id._ 

-  -  Copyti9ht  0ftiM?  -  —  “list  trom  the  ^ 
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No  sir. 


&  Did  you  grant  any  special  relief  from  the  regula¬ 
tions  of  the  Copyright  Office? 

■*  * 

A.  No  sir.  It  is  not  within  my  authority. 

&  Did  Application  No.  PA59-997  Galaxian  meet  the 
requirements  for  the  registration  of  the  motion  picture? 

>  MR.  PLAIA:  Objection. 

JUDGE  MATHIAS:  I  don't  know  if  a  proper,  foundatioi 

has  been  laid  for  that  question,  Mr.  Kinney.  We  don't  even 

know  that  it  was— I  mean,'  you  haven't  even  established  that 

it  was— the  application  was  granted  on  the  basis  that  it  was 
a  motion  picture. 

BY  MR.  KINNEY: 

&  Was  the  application  granted  on  the  basis  that  it 
was  a  motion  picture? 

MR'  PLAIA:  ^^tion.  The  application  speaks  for 
It  calls  for  his  opinion  and  thought  processes 

•  JUDGE-™-S=  Mr.  Byrnes,  do  you  have  anvobbec- 

tl0n  't0  0113  Particular  question? 

MR.  Byrnes :  Your  Honor,  l'm  having  a  lofc 
problems  with  this  whole  line  of  h  .  • 

!  said  r.  „  testimony.  1  don't  see- 

'  m  haVln?  difficulties  with  this  i ■ 

I  don't  see  that  the  ■  ^  °*  aUeSti°ninS 

I’m  not  even  sure  that  iT  ^  ^  fr°nt 

worked  on  that  ^  b&Bn  established  that  he 
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could  bo  factual  but  it  also,  insofar  as  it  calls  for  a  legal 
conclusion,  I  think  it  would ^  be  ‘  improper . 

JUDGE  MATHIAS:  Is  the  copyright  registration  for 

•t. 

the  Galaxian  game  available?  ~ 

» 

MR.  KINNEY:  I  have  a  fairly  bad  copy. 

JUDGE  MATHIAS:  I  want  to  ask  a  quick  question  of 
Mr.  Albee  and  maybe  it  will  helD. 

b 

Would  a  motion  picture  be  entitled  to  audiovisual 
work  in  the  application  or  would  they  be  considered  separate 
types  of  categories? 

THE  WITNESS:  A  motion  picture  is  a  sub-category 
Of  an  audiovisual  work-ifs  a  subgenous.  It's  a  type  of 
audiovisual  work.  * 

JUDGE  MATHIAS:  I'm  not  yet  sure  of  the  basic 
relevancy  of  the  question,  Mr.  Kinney. 

MR.  KINNEY:  We  11  u 

veil.  Your  Honor,  we  have— the  basic 

question  is  whsthpr  ,  , ,  . 

•ether  or  not  this  work  was  granted  on  the 

basis  of  it  being  a  motion  picture.  I  believe  that  under  I 

the  definition  section  of  the  copyright  statute,  it  defines 
an  audiovisual  work  *0 

plct„  “  i-lude,  TOtlo„ 

S'  Sl“e  “*■  other  such  works. 

*«•  lf  thia  „as  g„ntea  on  the 

a  motion  picture,—  -  9 

MR'  PLAIA:  Your  Honor,  aren't  we-' 

JUDGE  MATHIAS:  Under  fho  • 

circumstances,  I  believe 
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you  are  probing  his  mental  processes  and  you  have  vet  to 

establish  :the  proper  thing  that  you  wish  to  establish  is 

Whether  or  not  this  was  presented  to  him  factually  as  a  motio, 

Picture.  I  have  sed  no  foundation  statements'* or  that  as 
Of  yet. 

BY  MR.  KINNEY: 

•  “  Altee'  "°“ld  14  “f«sh  your  recollection  if 

I  gave  you  a  copy  of  PA59-977? 

*■  1  ta,t  tiU'"  “■  That's  Galaxian. 

•  «1  right,  hid  the  application  for  PA-that  even- 

tually  resulted  in  PA59-977  meet  all  of  ,>7 
,  _  11  of  the  requirments  for 

.  motion  picture  copyright  aPPlication? 

MR-  PLAIA=  Objection.  ■ 

JUDGE  MATHIAS:  Obiectior, 

1  ction  sustained.  what  i  =  a-u 
term  used  on  the  1  is  the 

aPPlication,  Mr  "kinr. 

'  Kinney?  Does  if-  .. 

audiovisual  work  „  '  ay 

°rk  or  m°tion  picture? 

KINNEY:  Tf  ca 

says  nature  of 

visual  work.  h  s  work— audio- 

JUDGE  MATHIAS:  okav 

UKay,  until  you  ocr, 

some  reason  for  narr  .  an  establish 

"trowing  it  down  n1 

question  to  audiovisual  '  address  Vour 

visual  work.  That'* 

yOU  »p  to  this  point.  °nly  tccndation 

"»•  «»»«,  au  tt9ht_  : 

JUDGE  MATHIAS:  r.m 

0biSCtl”  “  *“  — “»■  *.  « 

u  s  near  it 
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MR.  KINNEY:  Okay. 


BY  MR.  KINNEY: 


Q.  Mr*  Albee ,  what  are — is  there  a  difference  in  the 
requirements  for  general  audiovisual  works  and  motion  pic¬ 
tures? 

MR.  PLAIA:  Objection. 

MR.  KINNEY:  Of  the  copyright  office? 

MR.  PLAIA:  Your  Honor,  we — 

MR.  BYRNES:  Your  Honor,  I  kind  of  object  to  that 
question  too.  I  mean,  that  is  asking  Mr.  Albee  to  interpret 
the  regulations  and  toy  understanding  of  today's  proceeding 
was  that  Ms.  Peters  would  be  made  available  for  the  express 
purpose  of  explaining  to  the  court  •  and  the  parties  just  what 
the  effect  of  the  various  Copyright  Office  regulations  was. 

I  don't  think  Mr.  Albee  is  in  a  position  to  inter¬ 
pret  those  regulations. 

MR.  KINNEY:  Your  Honor,  I'm  just  asking  him  to  tel: 
-  as  the  examiner  in  the  movie  section  what  it  is  that  is 
required  in  a  day-to-day  operation  where  motion  versus  other 
types  of  audiovisual  works  as  for  the  application. 

MR.  PLAIA:  Your  Honor? 

JUDGE  MATHIAS:  Yes? 

MR.  PLAIA:  I  wan1.  .  ,  . 

.  °  Ject  also  because  I  feel 

it  is  improoer.  T 

-  •  May  i  speak  further? 


JUDGE  MATHIAS:  Ye 


s  you  may. 
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MR.  PLAIA:  I'm  looking  at  the  Title  37  which  talks 

about  information  to  be  given  by  the  Copyright  Office  and 
it  clearly  indicates  that  the  Copyright  Office  does  not  under¬ 
take  the  making  of  comparisons  of  copyright  deposits  to  deter¬ 
mine  similarity  between  the  works,  nor  does  it  give  legal 
opinions  or  advice  on  such  matters  as  the  validity  or  status 

of  any  copyright  other  than  the  facts  shown  in .the  records 
of  the  office. 

Th“  ”  alS°  “  t0  the  sufficiency  extent  or  scope 

°£  “”Plla"Ce  “lth  “*  !»■  -a,  X  thin,  (hat  „he„ 

we  talked  about  -- 

futth  """  1  —  *“■*  ™  to  go  any 

r  1  ^  ~  processes/ 

going  to  sustain  the  objection  i  • 

him  into  an  int  ’  *  ^ou  «re  gettim 

an  interpretation  of  the  law'  t  hp1  . 

is  improper.  ‘  belleve  that  that 

1  told  you  that  i  would  an 

factual  matters'.  What  Mr  ^  ^  qUestioni»9  as  to 

Said  to  Mr.  Larson<  •  "  tD  him  -<3  what 

^  your  brief,  you  3ust  stick  to  that,  then, 

-  **  -  -  :i  r 

But-  f  »» 9oin9  to  test  “  "ot  with  the  i,„. 

xt  ,„M«,  to  y°"  to  £,otu>1  M 

-  -  -  -  ~  h.i:::: is  ^  ^ — 

only  P,op«  ore.,  of  °  "9  this  ls  the 

or  lnquiry. 
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1  So,  again,  I  return  two  things.  What  Mr.  Larson 

2  said  to  him  and  what  Mr.  Albee  said  to  Mr.  Larson.  You  may 

3  probe  that  area.  That's  all. 

c- 

4  BY  MR.  KINNE? : 

r 

5  0-  VThere  did  this  meeting  take  place? 

6  A.  To  the  best  of  my  recollection,  in  Bernard  Dietz's, 

7  Head  of  the  Visual  Arts  Section. 

* 

8  &  And,  was  this  meeting  with  Mr.  Larson  that  took 

9  place  on  March  6,  1980  when  the  Galaxian  application  was 

10  filed  that  you're  referring  to? 

11  A*  It1  s  the  meeting  that  took  place  when  the  Galaxian 

12  application  was  filed.  I  cannot  attest  to  the  date. 

13  Q‘  okay-  was  present  at  this  meeting? 

14  '  *■  In  first  instance  for  introductory  purposes, 

15  Mr.  Dietz,  Mr.  Larson  and  myself.  And,  then,  later  Mr. 

16  Larson  and  myself.  Mr.  Dietz  left. 

17  mat  did  Mr>  Larson  have  with  him  with  respect  to 

18  the  application  papers? 

At  ^  ^ 

^  1  cannot  clearly  remember,  sir. 

20  &  °ld  hS  have  a  c°Py  of  the  Form  PA? 

He  may  have.  I  cannot  honestly  recall.  I  don  - 1 

22  want  to  put  myself  on  record  with  a  fi 

a  f  rm  statement  that  he 

""  aid. 


there  a  copy  of  the  videotape? 

* 


K  1  believe  so. 


Acme  ReP°r,i"9  Comparv 


*20*i 


1 

2 

3 

*• 

t  4 

T  5 
6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
"21 

22 

23 

24 

25 


ft 

A. 

& 

A. 

ft 


JL  W 

Was  there  a  copy  of  a  synopsis? 

I  cannot  recall. 

How  long  was  this  conversation? 

c_ 

Perhaps  2d  minutes  — 15  or  20  minutes". 

r 

Did  you  discuss  the  requirements  of  deposit  with 
the  Copyright  Office  at  this  conference? 

>  *■  ^  discussed  the  copyright  deposit  requirements  for 

motion  pictures  at  that  point  in  time. 

o  tad,  can  you  recall  what  you  stated  with  reSoect 

““  COPyrl9ht  ^uimments  of  motion  pictures! 

Yes. 

:  »  »o«id  you  tell  „s  as  best  ,s  you  „„  recau? 

The  deposit  requirement  for  motion  pictures  is  one 

ten  description  of  the  work  , 

tration  fee.  3  ^10  re9is- 

&  In  the  Processing  of  the 

PA59-977  Galaxian  h  “  ^  1Catl°n  that  ^ecahe 

lan'  how  did  you  handle  that  „ 
handled,  if  you  racau?  "  how  **«  that 

«»P«ct  to  the  app„„tio„,  313  'V°“  take  “ith 

*■  1  °annot  recall  c 

^ndling  ^  ^ 

*  What  then,  is  th  mani'  other  apPiications. 

re£a11  dif  ferences  frome?n0rnial  Pr°CeSS  thab  ^u  can '  t 

*'-"'"9  Company 
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V1  ^ 

1  MR.  PLAIA:  I  don't  understand.  Were  you  asking 

2  for  i  object,  Your  Honor>  ■  z  don,t  th.nk  ,t,s  def.n.te 

3  what  he's  asked  for. 

t  4  JODGE’ MATHIAS ;  I  think  what  he  mean's  is  what 

*  ®  steps  do  you  usuallv  t-;qke  ■,*„  ^v. 

Y  take  ln  Pressing,  Why  don't  we  just 

6  Put  it  that  way? 

7  „  MR.  PLAIA:  Qkay_ 

g  THE  WI™ESS:  The  normal  process  is  to  .Screen  the 

9  copy  and  to  take — 

“  ool  ”Y  «.«  -is  is  90l„g  I 

S1  e  the  scope  of  what  was  said  to  him  d  I 

>*  to  Mrl  Larson.  Thal,,  „ 

“al  S  ”ha‘  allegations  are. 

13  JUDGE  MATHIAS:  At  tho  '  I 

At  the  same  time  if  -f  ^  ^ 

«  h-o»'t  know  that  it  . o„, t  lead  toso  h  ‘ 

15  it  that  at  this  D  ■  omething .  i  would  take 

nils  point  it  i o 

16  1±"it-  «P.or,tio„  to  see  lf  it  b  '  *U°W  * 

17  THE  witness-  £  J  “  —  to  light. 

•  .  Examination  of  t-h0 

18  «»dits,  to  oh.ck  °°PY  t0  taI«  Jown 

19  Examination  of  th  ‘  “Pmshtable  content.  > 

-  - — to  rrr for  ~ 

• -  ‘  15  registration  “Ptl°n  “tS  that 

22  *  I 

by  MR.  KINNEY: 

23  And,  i,  . .  I 

ls  that  the  -  I 

24  f°r  a  motio  ^  Pro«dure  for 

tlCn  picture  aPplicat.  f°r"at  «>at  time. 

25  ^  Vessir.  PlCatl°n? 
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*-  documents? 

Normally,  when  claims  go  through  normal  channels. 


&  Did  you  view  or  see  the  assignment  document  that 
was  filed  with  the  applications? 
k  I  cannot  recall  that. 

&  Would  it  be  your  normal  practice  to  .have  seen  the 
assignment  documents? 

A. 

yes. 

<*  a  claim  is  made  or  is  goi„g  through  the 

special,  handlin,  Provisions,  or  when  the  revest  tor  special 

‘“""i”9  h“  normally  see  the  assi5„- 

ment  document? 

«*.  nut.  Objection,  Vour  „o„or,  He,s  going 

""  90109  “  -  *«  Mr,  barson  said  to  him  d 

what  he  said  to  Mr.  Larson> 

JUDGE  MATHIAS:  Where  are 

"hat  is  lt  you,.te  t  , 

trying  to  establish? 

IOU'"  9ettih»  ‘"to  What  the  regulati  ’ 

cerning  the  assignment  documents  1  th±  k  **  *re 

m°ny  Mary  Beth  Peters  **  ^  ^  tSSti- 

rs  as  to  that. 

NR-  KINney.  Well  _ 

"ej-l,  I  Would  like  , 

happened  in  this  r  know  what 

».  ^ rent  t . 

He  said  he  doesn  1 1- 

THE  witness.  t  „  remember. 

do  not  remember. 
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MR.  PLAIA:  How  do  you  expect  him  to  say  what  the 
normal  procedures  are  when  he  said  he  doesn't  remember? 

MR.  BAILEY:  Your  Honor,  if  I  may? 

C- 

JUDGE  MATHIAS:  Yes,  Mr.  Bailey? 

r 

MR.  BAILEY:  Perhaps  it  would  be  a  good  idea  to 

refresh  Mr.  Albee 1  s  recollection  by  showing  him  a  copy  of  the 

assignment  and  ask  him  if  he  has  ever  seen  it  before. 

JUDGE  MATHIAS:  Do  we  have  a  copy  of  this  ■for 

Galaxian.  The  questions  are  related  to  the  Galaxian  game. 

Do  we  have  a  copy  of  the  entire  application  with — 

I  wonder  here  if  you're  not  getting  irrelevant. 

The  Galaxian  application  is  not  at  issue  here. 

The  only  way  I'm  allowing  you  to  get  into  Galaxian  at  all 

is  in  connection  with  any  representations  that  may  have  been 

made  there  that  may  have  affected  the  later  applications  for 
PAC  MAN  and  RALLY-X. 

Now,  if  you  want  to  ask  him  in  connection  with 

PAC  MAN  and  RAT.T.Y— Y  -i  c  u 

■>»  as  seen  them,  I  think  that  may  S 

*“  rele"nt-  1  ViU  »  far  ^ 

is  concerned.  Tho.e  docent,  are  ,U  in  evidence. 

MR.  KINNEY:  May  we  • 

y  ave  a  five  minute  break.  Your 

Honor. 

JUDGE  MATHIAS- 

■  Can  you  giVe  us  sotne  idea  Qf  ^ 
much  more  questioning  you  have? 

KINNEY;  m04-  ^ 

t  more  than  one-half  hour. 
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JUDGE  MATHIAS: 
minute  break. 


All  right.  We'll  take  a  five 


(Whereupon,  a  brief  recess  was  takert-. ) 

%  •- 
JUDGE  MATHIAS:  Back  on  the  record.  * 

BY  MR.  KINNEY: 

&  Mr.  Albee,  I  would  like  you  to  take  a  look  at 
CRX-1  which  purports  to  be  a  covering  letter  regarding 
Galaxian  and  ask  you  if  you  recognize  that  letter? 

*■  YeS  Slr-  1  believe  I  do.  This  looks  like  the 

letter  which  wee  deposited  with  the  GaIaxia„  deposit  as  best 
as  I  recall. 

o  1  =11  your  attention  to  l,b)  which  says  -video 
■loposit  ,1  copy,-  ana  ask  you  „  „call  seeing  that  ^ 

the  time  of  accepting — 

«.  PLMA:  I>  going  t0  object  to  ^  your 

."—-—-Ms  thought  processes  when 
he  received  the  deposit. 

,  JUDGE  MATHIAS:  Wei]  t 

if  •*  '  1  Wl11  allow  this  question 

if  YOU  member  seeing  it.  ■  " 

THE  WITNESS:  I  WoulH 

w°uid  say  yes. 

MR-  KINNEY:  Your  n 

°ur  H°nor,  can  I  ask  him  v 

meant  to  him?  hlm  what  that 

JUDGE  MATHIAS;  It'<=  L  " 

law.  SUC  a  dlfficult  area  of  the 

1  think  it..  clearl 

clearly  a  mental 

^Cfne  Reporting  Comnn 
■  -  -  „.9  company 


I 


gh-14 


C  4 


!  5 


II  ’  . 

impression.  When  he  receives  an  application,  what  the  subject 
matter  inside  the  application  means  to  him. 

JUDGE  MATHIAS:  it's  also  a  factual  tissue  because 
what  does  in  copyright  office  practice  a  copy .mean?  '  I 

MR.  PLAIA:  I  don't  think  he's  in  a  position  to  j 
answer  that  type  of  guestion.  It  was  not  presented  here  and 

'  n0t  represented  that  he  would  be  going  into  that  type  j 

Of  „e  .ere  going  to  fina  out  Bhat  ^ 

““  tD  hi"  “hat  he  Fraud  „„  the 

allegation,  serious  allegation. 

JUDGE  MATHIAS:  Well  r-m 

ii,  X  m  -not  sure  what  the  | 

rr  “ouid  be  ~  wy  °r  °th"-  -- -  J 

«  9u.stl„„  Of  fraud,  x  do„;t  k„0„  wh<5th„  „„ 

technical  meaning  to  this  or  takina 
, .  .  Xlng  xt  under  the  usual 

dictionary  term  r  a  i  I 

j  uejrrn.  i  don't  thinlr-  +  r, 

nink  1  don't  see  that  i t 

person  means  one  thina  „  °ne 

hmg  and  another  reads  ac 

is  evidence  of  fraud  .  “  “  “0ther 

or  fraud  m  any  event. 

MR.  BAILEY:  Your  Ho„ 

'  °ur  Honor,  I  haxro  T 

room  at  the  *  1  was  out  of  the 

rne  moment,  can  t  e 

‘-an  I  see  what  .  * 

of?  Kinney  is  speaking  I 

JUDGE  MATHIAS:  Would  you  sh 
Mr.  Bailey?  °W  the  letter  to 

— in: ;;  aii°”  *-  -  >  „„  have 

-  -  ,  J.T-  "d  1  -  *•  - . 

1  i  am  not  trp^a,- 

‘"9  °»  «>.  u„.  YoiJ 


A'""  ^ePOrting  Compon 

',0"  ^.t  ^ 
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'*  may  answer  the  question,  Mr.  Mbee. 

,  T11E  WITNESS:  Normally,  when  we  receive 

A  letter,  it  Sees  state  how  many  copies  of  whatever  -or*  is 

•  j  t-hat  i't  being  deposited.  If- it  is  two 
4  being  deposited— that  rs  being 

.1  noons,  the,  may  say  two  copies.  If  it  it  one  motion  picture, 

6  then,  they  say  one  copy.  It  could  be  in  the  form  of  a  vtdeo- 

7  tapg  or  could  be  in  the  form  of  a  film, 

g  BY  MR.  KINNEY: 

,  q.  When  the  follow-up  application  was  filed,  PS6S-323, 

10  did  you  take  that  to  be  a  similar  application  to  the  Galanian 

11  previous  application? 

12  MR.  PLAIA:  Objection. 

13  JUDGE  MATHIAS:  Objection  sustained. 

14  MR.  KINNEY:  What  was  the  grounds  for  the  objection 

15  Your  Honor? 

16  JUDGE  MATIHAS:  You’re  going  into  his  mental 

17  processes,  Mr.  Kinney.  You're  not  dealing  with  factual 

18  matters.  In  addition,  we're  not  dealing  with  Galaxian  here, 

*  ;  . 

19  I  have  stated  earlier  that  I  would  only  allow  you  to  get  into 

20  Galaxian  to  the  extent  that  it  dealt  with  representations 

, ,21  made  by  Midway  in  connection  with  that  application  that  might 

22  have  carried  over  and  had  some  effect  upon  the  applications 

^  s 

23  in  the  PAC  MAN  and  RALLY-X,  so  that  when  you're  getting  into 

24  those  representations,  I  wish  you  would  get  down  to  PAC  MAN 

25  and  RALLY-X  at  the  very  least. 

Acme  Reporting  Company 


12021  121  4  12  2 


r 


'  \7 


'  MR.  KINNEY i  All  right. 

BY  MR.  KINNEY : 

would  you  consider  this  that  there  were  any  repre¬ 
sentations  by  Midway  that  carried  over  to  the  f AC  MAN.  and 

r 

RALLY-X  applications? 

MR.  PLAIA:  Objection.  He's  going  into  the  center 
of  his  thought  processes.  Did  he  consider. 


JUDGE 


MATHIAS:  It*  also  comes  very  close  to  some 


questions  that  have  been  allowed  in  previous  cases.  I  will 
allow  him  to  answer  this  question.  In  considering  the  appli¬ 
cations  for  the  PAG  MAN  and  RALLY-X  game,  did  you  consider 
any  statements  made  to  you  by  Mr.  Larson  in  connection  with  th< 
Galaxian  application? 

THE  WITNESS:  I  would  have  to  say  yes  sir.  Although 
I  have  a  problem  with  the  word  "statements". 

JUDGE  MATHIAS:  What  is  your  problem  with  the 
word  "statements"? 

*  THE  WITNESS:  Whether  they  were  statements  or 
understandings. 

JUDGE  MATHIAS:  When  you’ mean  understandings,  you_ 
mean  your  mental  impressions? 

THE  WITNESS:  Right. 

BY  MR.  KINNEY: 

&  Would  it  have  been  material  for  you  in  considering 
any  of  these  applications  to  have  known  that  the  work  alleged 
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to  be  covered  by  those  applications  was  a  videogame  rather 
than  a-what  was  submitted  as  a  copy  of  the  work? 

MR.  PLAIA:  Objection. 

JUDGE  MATHIAS:  I  will  sustain  the  objection. 

r 

Again,  my  basis  is  the  law  concerning  the  legitimate  areas 
to  question  the  copyright  examiner  in  connection  with  an 

application. 

BY  MR.  KINNEY: 

Q.  Mr.  Albee,  what  facts  did  you  rely  upon  allowing 
the  application  that  became  PA59-977  Galaxian? 

MR.  PLAIA:  Objection.  That's  asking  him  what  his 
mental  processes  were  when  he  was  acting  as  an  examiner.  It 
is  not  asking  him  what  the  representations  were. 

MF.  KINNEY:  Your  Honor — 

JUDGE  MATHIAS:  I'm  going  to  overrule  the  objection, 
The  question  has  been  allowed  by  a  previous  court. 

THE- WITNESS:  Please  restate  the  question,  Mr. 

Kinney. 

■k  ) 

BY  MR.  KINNEY: 

0-  What  facts  did  you  rely  in  allowing  Galaxian  appli¬ 
cation  that  resulted  in  PA59-977? 

MR.  PLAIA:  Well,  I'm  going  to  object  -to  it  on  the 
basis  of  foundation.  !  mean,  we're  talking  what  he  recalls? 

JUDGE  MATHIAS:  Well,  I’m  going  to  make  you  qualify 

that  statement.  That-  to  i  * 

That  is,  if  you  recall  all  those  facts. 
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jj  rf 4 rult  for  me  to  make 
Tf»c  very  diiiicuxu 
THE  WITNESS:  It  S 

.  „cld  «Ut  statement  concerning  a  specific  case  like  t„«. 
whe„  X  deal  -itt  so  man,  and  consider  the  things  invo„,d, 

X  don't  think  that  X  coeid  legitimate!,  go  on'line  and  »/ 
specifically  what  facts  were  relied  on  in  this  instance. 

BY  MR.  KINNEY: 

(&  Mr.  Albee ,  I  know  you're  concerned  by  having  to 
testify  here  and  no  one  likes  to,  I  beleive,  testify  when 

there’ s — 

MR.  PLAIA:  I  would  object  to  this  whole  line. 

Your  Honor.  I  think  we  should  be  asking  questions  to 
get  facts  from  this  witness,  like,  we  brought  him  here  to 

get  the  facts,  let's  get  them. 

JUDGE  MATHIAS:  All  right.  I  don't  think  any 
speeches  are  necessary,  Mr.  Kinney.*-  I  think  Mr.  Albee  under¬ 
stands  that  there's  a  private  controversy  involved  here  and 
that  you're  representing  your  client  the  best  your  can. 

✓  BY  MR.  KINNEY: 

Qi  Can  you  recall  any  one  fact  upon  which  you  relied 
in  passing  the  application  that  resulted  in  Galaxian  PA59-977? 


MR.  PLAIA:  Objection. 

JUDGE  MATHIAS:  I'm  going  to  sustain  that  objection. 
I  believe  if  he  can  recall — I  will  allow  you  to  ask  him  if 
he  can  recall  any  one  controlling  fact. 

MR.  KINNEY:  All  right. 
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x  ^  JUDGE  MATHIAS:  I  know  this  is  a— and  this  is 

2  strictly  if  he  can  recall. 

3  THE  WITNESS:'  Any  one  controlling — 

4  JUDGE  MATHIAS:  Controlling  fact. 

5  THE  WITNESS:  Which  lead  me  to - 

6  JUDGE  MATHIAS:  Which  lead  you  to  approve  the 

k 

7  registration. 

8  MR.  PLAIA:  I  want  to  voice  my  objection  to  that 

9  question,  Your  Honor. 

10  JUDGE  MATHIAS:  I'm  overruling  your  objection, 

11  Mr.  Plaia.  This  is  a  question  that  has  been  allowed  in  a 

12  previous  court. 

13  THE  WITNESS:  That — I  guess  it  would  have  to  be 

14  that  the  copy  deposited  represented  a  complete  work  submitted 

15  for  copyright  registration. 

16  BY.  MR.  KINNEY: 

17  &  Thank  you.  Is  there  any  one  controlling  factor 

18  you  can  recall  that  wSuld  allow— that  lead  you  to  allow  Ihe 

19  application  that  resulted  in  PA83-768  PAC  MAN? 

20  MR-  PLAIA:  I'll  object  to  that. 

•21  JUDGE  MATHIAS:  I ■ 11  allow  the  question. 

“  ™E  WITNESSJ  1  d°  remember  the  .details  con- 

23  cerning  registration  of  that  claim,  sir. 

24  BY  MR.  KINNEY: 

&  Mr.  Albee,  !  would  like  you  to  examine  RX-21  and 
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1  RX-23 . 

2  MR.  PLATA:  Can  you  tell  us  what  those  are? 

3  MR.  KINNEY:  Which  are  a  receipt  frcwa  the  Copyright 

4  Office  regarding  the  RAC  MAN  game  application  and  a  copy  of 

5  the  cover  letter  that  apparently  was  sent  with  the  application 

6  BY  MR.  KINNEY: 

7  0-  Do  you  recall  seeing  these  documents  before? 

8  A.  Mr .  Kinney,  I  can  say  that  I  very  likely  saw  them. 

9  I  cannot  guarantee  and  state  specifically  that  I  have  seen 
10  these  documents  before.  I  have  seen  hundreds  of  these. 

**  O'  ^an  y°u  recall  having  any  meeting  regarding  this 

12  particular  application  with  other  members  of  the  staff  of  the 

13  Copyright  Office  or  anyone  else? 


"  *  1  d°  not  specifically  remember  with  regard  to  this 

15  ||  work. 

&  You  stated  earlier  that  the  fact  that  the  video¬ 
cassette  submitted  with  Galaxian  was  a  controlling  factor  in 

wance  in  the  application  that  resulted  in  PA59-977. 

Would  that  have  also  W*™  ! 

also  been  a  controlling  fact-strike  that. 

I  believe  you  stated  that  the  fact  . , 

that  the  videocassette 

«■  a  — lllng  factoa 

;;5 n  -  —  la 

j u  ^  -  -  *  — , 

*  r  aHowance  of  part  ico  ^ 

FAR3-768  PAC  MAN? 

Objection.  Your  Honor,  there  is  just 
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4  ^  5  ■'> 

*  ** 

no  foundation.  He  said  he  can’t  remember  working  on  that 
application.  And,  I  think  it  mischaracterizes  his  testimony. 

JUDGE  MATHIAS:  Did  Mr.  Kinney  accurately  charac¬ 
terize  your  earlier  testimony? 

THE  WITNESS:  I  believe  he  did. 

JUDGE  MATHIAS:  I  will  allow  him  to  answer  the 

question. 

b 

THE  WITNESS:  So  that  I  can  get  this  right,  would 
you  please  rephrase  it? 

BY  MR.  KINNEY: 

Q.  Sure. 

JUDGE  MATHIAS:  Do  you  want  it  re-read  or  rephrased? 
THE  WITNESS:  Just  repeat  it. 

MR.  KINNEY:  Perhaps  the  court  reporter  could 

repeat  it. 

JUDGE  MATHIAS:  Please  re-nl^v 

dse  re  PlaY  that  portion  of  the 

tapej.  Mr.  Reporter. 

(The  reporter  read  back  the  pending  question.), 

THE  WITNESS:  Yes,  it  would  have  been,  sir. 

BY  MR.  KINNEY: 

&  Would  the  fact  that  the  videotape  submitted  with 
aPPU“tl0"  ““  —  PA88-049  ^  „„  sub. 

:r  *■ *  ~py  °£  *-•  — - — . 

“  that  >ppU„tion?  ’  -• 

MR"  PLAIA:  Objection. 
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JUDGE  MATHIAS :  I'll  note  your  continuing  objection. 


2  I'll  overrule  it. 


MR.  PLAIA : v  He  — 


4  JUDGE  MATHIAS:  I  believe  you're  asking  him  to 

5  answer  the  same  question. 

6  BY.  MR.  KINNEY: 

7  0-  Yes,  can  you  answer  the  same  question  with  respect 

8  to  Galaxian?  I'm  sorry,  with  RALLY-X. 

9  MR.  -BYRNES:  Your  Honor,  may  I  object? 

10  JUDGE  MATHIAS:  Mr.  Byrnes? 

11  MR*  BYRNES:  I  would  object  to  that  question  on 

12  the  basis  that  Mr.  Albee  did  not  examine  RALLY-X. 

13  -  JUDGE  MATHIAS:  All  right.  Objection  is  sustained. 

14  MR>  KINNEY:  That  would  be  certainly  a  very  good 

15  objection. 

16  JUDGE  MATHIAS:  It  is  a  good  one. 

17  BY-  MR.  KINNEY: 

/ 

^  ^  ®id  y°u  examine  RALLY-X?  5 

19  A-  I  do  not  recall. 

JUDGE  MATHIAS  •  t  • 

AS*  I  believe  it  was  stated  by  Ms 

"  POte”  ““  “  *»•  ««  there 

\2  Weinstein  th^t- 

1  rnat  ha<*  examined  the  r?ttv  v 

B  ^ALLY-x  game  and  so-- 

*"»“■  1  »-li«ve  she  stated  thet 

4  the  record  indicated  Mr  weinct  • 

„  thi<3  „  weinstein  did,  but  may  I  go  into 

5  this  a  little  bit  fUrfho».  • 

r  ^ust  to  mahe  sure?  To  have  the 
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witness — 


JUDGE  MATHIAS:  Indication  that  she's  wrong? 

MR.  KINNEY*  Yes.  RX-20  states,  attention  of 

Dave  Albee  and  it  relates  to  RALLY-X. 

JUDGE  MATHIAS:  You  may  show  him  RX-20  and  see  if 

that  refreshes  his  memory. 

» 

BY  MR.  KINNEY: 

0-  Mr.  Albee,  I  would  like  you  to  look  at  RX-20  — 

I  believe  it's  22  and  see  if  you  can  recall  those  papers. 

A.  Once  again,  I  cannot  specifically  state  that  I  have 

seen  them.  I  should  note  that  because  receipts  indicate  that 
material  is  to  be.  directed  to  an  individual,  does  not  neces¬ 
sarily  mean  that  it  goes  to  that  individual. 

JUDGE  MATHIAS:  Do  you  have  any  recollection,  Mr. 
Albee,  of  ever  having  approved  the  application  for  RALLY-X? 

THE  WITNESS:  I  do  not  sir  r 

sir.  i  Can  t  specifically 

state  that.  '  ' 

JUDGE  MATHf'AS:  We  have  the  direct  testimony  ’ 

previously  which  is  uncontradicted  to  the  effect  that  Mr 

Albee  did  not  handle  that  particular  anm  •  . 

p  rricular  application,  so,  rn 

sustain  the  objection. 

HR*  BYRNES:  Your 

our  Honor,  could  I  clarify  .v, 

on  the  point  *  clarify  the  recorc 

point  about  RALLY-X? 

JUDGE  MATHIAS:  Well  t  ,,  , 

the  ^cord  what  it  is. 
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(Discussion  held  off  the  record) 


JUDGE 


MATHIAS:  It  has  been  noted  by  Mr.  Byrnes  and 


3  I  will  note  it  for  the  record  that  the  application  for  RALLY-X 
£  4  does  not  contain  Mr.  Albee's  initials.  And,  this  would  be 

f  5  a  further  indication  that  he  did  not  handle  that  application. 

6  BY  MR.  KINNEY: 

7  k  &  And,  you  have  no  recollection  of  the  RALLY-X  appli- 

8  cation  at  all,  then?  j 

9  A  No  sir.  I  do  not.  I 

10  &  Okay.  Do  you  recall  discussing  with  Mr.  Larson  the 

H  deposit  requirements  of  the  Copyright  Office  with  respect  to 

12  microchips?  I 

13  A  No  sir/  I  never  did.  - 

14  &  D°  you  recal1  discussing  with  Mr.  Larson  or  making 

15  the  suggestion  that  the  videotape  be  published? 

16  K  Would  you  please  restate  the  question. 

17  &  D°  y°U  reca11  in  any  discussion  with  Mr.  Larson  j 

“  ”kl"5  *  *«  •»  «>•  publication  of  a  videotap?? 

18  *■  r”  »«  »».t  your  nation  Is.  j  sorry 

20  8  M1  ™  uu  le  te4  .  I1JMape 

1.  that  bad  b,.„  diattibutad  to  tba  public  ,„a  aid  you  ,er  .s* 

J  —  — -  b.  diatbibutaa  ption  9oi„g  to  tba 

23  Copyright  Office? 

24  JUDGE  MATHIAS:  That's  *  ^ 

That  s  a  two-part  question.  Did 

25  he  ever  make  such  »  e<. 

Cn  a  statement  to  you  anrl  a,- a 

y  and  did  you  ever  make 
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such  a  statement  to  him?  Take  them  one  at  a  tlmn. 


THE  WITNESS:  Did  he  ever  ask  me  if — please  rephrase 


the  question. 


BY  MR.  KINNEY: 

% 


ft  Well,  can  you  recall  anything  regarding  such  a 


conversation? 

A.  Concerning  publication? 

0-  Yesf  publication  of  a  videotape. 

A.  We  may  have  discussed  publication  within  the  defini¬ 
tion  of  the  law.  I  do  not  clearly  recall  an  ongoing  discussion 
of  publication  with  Mr.  Larson  other  than  in  our  general 
conversation,  possibly. 

&  Would  you  regard  the  fact  of  distribution  of  a  tape 

■»0r  c°Pies  '’f  a  videotape  to  members  of  the  public  or  the  lack 
Of  such  distribution  as  a  material  fact  in  considering  an 
application  for  registration  of  a  copyright? 

MR.  PLAIA:  Objection. 

judge  Mathias :  !■«  goi„g  to  sustain  the  obj(Sction. 

:1R.  Y",Jr  »■«.  questions  of  lack  of 

Oiseloaur.  of  .  fact  are  difficult  to  lnqoir8  ^  ^  q 

should  be  able  to  establish  whether  or  not  the  lack 

"  aiS=l0-in5  °£  *  -  -»«ial  as  well  as  the 

disclosure  of  other  facts  which-  ; 

JUDGE  MATHIAS:  The 

,  law  13  to  establish 

—sure  or  no on-disclosure  is  somethin,  that.  | 
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1  (j1  material.  His  belief  is  a  matter  of  probing  his  mental 

2  processes.  Your  question  was  defective  the  moment  you  stated 

3  "do  you  believe"  or  "do  you" — I  forget  the  exact .  wording ,  but 

*  4  it  was  something  to  that  effect.  "Do  you  consider" — :then, 

r*- 

r 

'  5  we're  getting  into  mental  processes  and  then,  I  sustained 

6  the  objection.  I 

i  BY  MR.  KINNEY: 

8  6  Mr.  Albee,  were  you  informed  by  Mr.  Larson  that  the 

9  machine  depicted  in  the  videotapes  submitted  with  the  appli- 

10  cation  that  eventually  became  PA59-977  Galaxian  was  not  the 

11  machine  first  published  in  Japan? 

*2  A.  The  machine? 

13  0  The  mach-ine  portrayed  in  the  tape. 

'*  *  1  “  SOU"ds  »»  l“«t.  what  I'„  hearing  is  was 

15  the  machine  published.  We're  talking  about  the  videotape 

.6  cop,.  My  discussions  with  Mr.  Larson  concerned  the  videotape 

17  copy. 

18  .  &  W6re'yOU  inf°rmed  that  ^at  videotape  was  recorded 

19  in  the  United  States?**  *  ) 

20  1  fc,ir-  1  believe  the  guestion  c„.  up. 

",  &  ^  VOU  lnf0nT,ed  that  that  videotape  was  made 

filing  in  the  United 

„  .  States  Copyright  Office? 

“  *•  Not  that  I  recall,  sir.  ; 

^  0*  With  respect  to 

ny  ^he  Galaxian  PA59-977 

25  PA83-76 8  PAC  ,  977'  the 

C  ^  and  the  PA88-049  rally  X 

KALLY-x  applications — 
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JUDGE  MATHIAS:  Not  the  RALLY-X — he  didn't — 

MR.  KINNEY:  I'm  sorry.  You ^re  right,  Your  Honor. 
JUDGE  MATHIAS:  Limit  it  to  the  Galaxian  and 


PAG  MAN. 


BY  MR.  KINNEY: 


0*  With  regard  to  the  Galaxian  and  PAC  MAN  applications!, 
were  you  informed  in  either  case  that  the  videotape  was  made  I 

k  | 

especially  for  filing  in  the  United  States  Copyright  Office?  I 
A.  No  sir. 

Q.  Were  you  informed  in  either  case  that  it  was 
recorded  in  the  United  States?  J 

A.  No  sir.  I  don't  believe  so.  I 

&  In  view. of  the  statements  on  the  application  form 
had  you  been  so  informed,  would  you  have  passed  either  one 
of  those  applications  for  allowance? 

MR.  PLAIA:  Objection.  I 

JUDGE  MATHIAS:  Objection  is  sustained. 

(Continued  on  next  page)  I 
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BY  MR.  KINNEY:  ; .  ‘ 

&  Were  you  informed  in  any  of  the  cases  that  the 

k. 

videotape  images  submitted  on  the  videotape  were  not  recorded 

^  - 

r 

until  well  after  the  day  alleged  to  be  the  date  of  first 
publication? 

MR.  PLAIA:  I'm  going  to  object,  because  he's 
saying  any  of  the  applications. 

JUDGE  MATHIAS:  Well,  that  question  may 'be 
qualified  — 

MR.  KINNEY:  Galaxian  — 

JUDGE  MATHIAS:  Galaxian  or  PacMan  applications. 

THE  WITNESS:  No  such. 

MR>  BAILEY:  Repeat  the-  question,  please. 

MR.  KINNEY:  Let  me  ask  it  again. 

BY  MR.  KINNEY: 

0  With  respect  to  the  Galatian  or  PacMan  copyright 
application,  that  you  handled.  were  you  .formed  that  the 
Vid.ht.ped  image,  submitted  on  the  tape  that  was  submitted 

-h  those  applications,  were  not  recorded  until  well  after 
a  .  date  alleged  to  have  been  the  date  of  first  k,  ■ 

.  t  first  publication 

ln  the  resPective  application? 

MR.  PLAIA:  Obi ert  i 

I  tion ,  as  to  foundation. 

JUDGE  MATHIAR ■  ok  • 

lection  overruled  ifq  ,i 

been  answered.  already 

THE  WITNESS ■  m 

•  My  answer  stands.  No. 
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MR.  KINNEY:  No  you  were  not.  Okay. 

That  concludes  my  examination  of  this  witness. 

JUDGE  MATHIAS:  Mr.  Plaia,  are  you  prepared  to 
%  - 
begin  with  your  cross? 

MR.  PLAIA:  Yes,  I  have  cross. 

CROSS  EXAMINATION 
►  BY  MR.  PLAIA: 

0>  Mr.  Albee ,  in  response  to  Mr.  Kinney,  concerning 
the  PacMan  registration,  you  initially  indicated  that  you 
really  didn’t  recall  the  facts  and  circumstances  around 
that  specific  registration.  And  when  he  was  asking  you 
the  series  of  questions  which  followed  concerning  whether 
you  were  informed  of  something  or  not  informed  of  something, 
were  your  answers  responsive  that  you  were  unable  to  recall 
the  circumstances  and  the  facts  surrounding  that  application? 

A-  My  answers  were  geared  to,  in  neither  case  was 
that  specific  question  asked  to  me  that  I  could  recall. 

' G  That  you  could  recall’ 

■fo  ) 

A*  That’s  right. 

&  Can  you  describe  what  Mr-  t 

wnat  Mr.  Larson  looks  like’ 

of  "  "°“9hly-  -H  has  sott 

V  M  —  *«  I  thi»k  h9  parts 

n  H  lt.ln  the  middle, 

you  see  im  here  today? 

*•  Yes,  sir. 

^  Do  you  remember  having 

having  more  than  that  one  meeting 
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on  March  6,  1980,  with  Mr.  Larson,  concerning  the  Galaxian 
application? 

A.  I  do  not  recall  other  specific  meetings  concerning 

% 

Galaxian.  I  had  subsequent  meetings  with  Mr.'  Larson 
concerning  a  variety  of  copyright  registrations,  not  all 
of  which  dealt  with  this. 

►  &  Is  it  your  testimony  that  on  the  day  that  you 

met  with  Mr.  Dietz  and  Mr. Larson  that  you  received,  an  appli¬ 
cation  for  the  Galaxian  registration? 

A.  This  was  a  question  Mr.  Kinney  asked,  and  I  am 
not  sure.  He  asked  if  I  received  the  application  and  a 
synopsis  and  things.  I'm  not  sure  that  I  received  it  on 
the  day  of  the  meeting.  It  may  have  been  the  next  day. 

&  Could  it  have  been  a  week  later? 

*■  1  C°“ld  "0t  testi£*  «r.  Plaia.rm  sorry. 

I  ao  not  know  within  the  time  frame,  what  the  time  frame 
was. 

^  Well,  did  you  see  hi-n  —  ■  ~  . 

a  f  xt  was  later  do  yo^i 

remember  seeing  him  twice  with  thi  e 

With  this  application  registration? 

That's  very  hard  to  say.  i  rea3 , 

y>  1  really  —  x  don't 

--to„y  thatiiia  him  twice  or  that  I  saw  him 

tames  with  ragard  to  this  o„e  applicate.  g  „.lly 

“  recall  the  specific, 

p  fics  regarding  that.  - 

0-  You  do  recall  +-k* 

-  -  the  PPa"ni"5  "  ^ 

st  of  my  ability,  the  —  r 

I  do  remember 
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that's  where  we  initially  met.  I  do  remember  that  Mr. 

Dietz  left.  Whether  we  continued  our  conversation  in  Mr. 
Dietz'  office  itself  or  whether  we  went  to  thj2  public  infor¬ 
mation  office,  I'm  not  sure,  but  I  believe  w^  stayed  in 
Mr.  Dietz'  office  and  concluded  what  conversations  we 


had. 


for? 


How  much  of  the  conversation  was  Mr.  Dietz  there 


A. 


As  I  testified  earlier,  essentially  introductory 
comments  and  basic  statements  of  what  he  and  Mr.  Larson 
had  spoken  about  just  in  very,  very  general  terms. 

Q.  Can  you  recall  what  Mr.  Dietz  told  you  when  you 
entered  the  meeting? 

A.  Not  specifcially . 

&  Can  you  generally  tell-  me  what  the  discussions 
that  Mr.  Dietz  was  telling  you  about  involved? 

A-  No,  sir,  because  they  were  very  general. 

,  &  Would  they  have  been  involved  with  a  videogame? 

1  “  aid  of  what  could  or  Lid 

not  be  registered  and  the  fart  th*t  u 

6  fact  that  he  and  Mr.  Larson  had 

been  having  a  discussion.  But  —  . 

“  W*U’  18  U  y°“  ">*»«  that  the  discussions 

that  transpired  had  to  do  with  video,a„es?  - 

k  The  discussions  +. 

hat  transpired  had  to  do  with 

the  deposit  that  Mr 

LarS°n  Was  bringing  in.  I  was  not 
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present  for  the  discussions  between  Mr.  Larson  and  Mr. 

Dietz  and  I  can't  testify  to  the  content  of  those  discussions 
Q.  Is  it  your  testimony  that  you  don't^know  whether 
the  discussion  had  bo  do  with  videogames  or  npt?  , 

A,  I  would  have  to  say  I  believe  it  did  but  I  do 
not  know  the  details  of  that. 

Q.  Did  you  —  do  you  recall  discussing  the  Intel? 

A.  I  did  not  discuss  Intel.  I  don't  know  anything 

about  it,  except  the  name. 

Q.  Are  you  an  attorney? 

A.  No,  I  am  not. 

&  Do  you  recall  having  handled  the  Galaxian 
Attract  Mode  deposit? 

A'  As  1  reca11'  my  initials  are  on  that  application. 

I  don't  recall  specifically  which  one  I  handled  when,  or 
specific  details  about  -  let's  rephrase  that.  I'm  not 
ure  about  specific  detail  sorting  between  the  two  games, 
the  registration  of  the  claims  in  the  two  games. 

“  G*l**i»  -  Galaxian  AttUct 

Mode . 

Right. 

&  WOUld  ^  rSfreSh  y°Ur  memory  if  I  told  you  that 
the  Attract  Mode  was  on  * 

same  -  Permanent  recurring  always  the 


I  know  what  an  Attract 


Mode  is. 
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ft  —  that  draws,  that  would  draw  the  player? 

A.  I  know  what  an  Attract  Mode  is.  It's  similar 
to  the  one  that's  running  over  here. 

c- 

&  Do  you  recall  that  registration?  7 
% 

r 

A.  That's  hard  to  say.  I  initialled  it.  I  can't 
speak  to  any  specifics  concerning  that  registration. 

&  Do  you  know  whether  that  was  before  —  the  Attract 
Mode  was  before  or  after  the  — 

A.  The  Galaxian  — 

0-  —  the  Galaxian? 

A.  That  would  appear  on  the  dates.  It  would  appear 
on  the  applications. 

&  Do  you  recall  meeting  with  Mr.  Larson  concerning 
the  Galatian  Attract  Mode  application? 

•ft 

A-  I'm  not  sure.  i'm  not  sure> 

4  °°  y°“  hi"  “  independent  recollection  of  the 

PacMan  application,  without  loohine,  at  it,  do  you  have 
an  independent  recollection  — 

'  K  No'  1  do  not,  sir. 

*  ) 

*  is  the  reason  why  you  think  you  handled 

because  your  ini  Hair. 

j'  initials  were  on  it? 

A-  Yes. 

MR.  PLAIA:  Your 

Honor,  one  second,  please. 

(Pause) 

MR.  PLAIA:  ThA4- 

t  concludes  my  oroaa,  your  „onor. 
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JUDGE  MATHIAS:  Mr.  Bailey? 

CROSS  EXAMINATION 

BY  MR.  BAILEY:  ^  ' 

Q.  Mr.  Albee,  was  it  stated  to  you  in  a  written 
%  * 

or  oral  form  that  the  first  publication  of  the  PacMan 
game  was  in  Japan? 

MR.  PLAIA:  I'm  sorry,  I'm  going  to  have  to  object 
there's  no  foundation.  He  just  testified  he  doesn't  have 
any  recollections  about  that. 

JUDGE  MATHIAS:  If  you  recall,  Mr.  Albee. 

THE  WITNESS:  I  do  not.  I  do  not  recall,  other 
than  the  facts  that  were  stated  on  the  application  itself. 

BY  MR.  BAILEY: 

Do  you  look  at  the  applications,  I  mean,  when 


a 

you  — 
A. 
& 


Oh,  yes/  sir. 

it  stated  to  you  that  there  existed  a  license 

agreement  between  NAMCO  and  Rally,  NAMCO  and  Midway.with 
respect  to  PacMan? 

Jfa  ^ 

M*.  PLAIA:  Objection  again,  on  the  same  basis. 
JUDGE  MATHIAS:  If  you  have 

Mr.  Albee. 


any  recollection. 


THE  WITNESS:  I  have* 

—  one.  again  ^  ^  — 

application,  ,  My  ""  *  ■»  the 

may  have  seen  them. 
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BY  MR.  BAILEY: 
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CGti 


Q.  With  respect  to  Rally-X,  was  it  stated  to  you 
that  the  first  publication  was  in  Japan?  ^ 

MR.  PLAIA:^  I’m  going  to  object  again  — 

r 

THE  WITNESS:  I  didn't  examine  Rally-X  I  believe. 
MR.  BAILEY:  I'm  sorry.  Okay. 

BY  MR.  BAILEY: 

&  Was  there  a  request  made  to  you  for  special  relief 
by  Mr.  Larson  with  respect  to  PacMan? 

A*  No ,  sir. 

MR.  PLAIA:  Objection.  He  says  he  can't  remember  - 
recall,  I  don't  know  how  — 

MR.  BAILEY:  He  didn't  say  he  couldn't  recall 

that. 

JUDGE  MATHIAS :  What  is  the  question  then,  then? 

MR.  BAILEY:  I  asked  if  he  -  if  there  was 
statement  made  to  him  either  in  written  form  or  verbally 
special  relief  with  respect  to  PacMan  by  Mr.  Larson 
JUDGE  MATIIIAS :  You  may  answer  if  you  recall  * 

^  WITNESS:  1  —  *  stated  earlier  that 
there  were  no  requests  for  special  rpl  ■  , 

regard  to  aSked  °f  me  "ith 

egard  to  the  works  that  I  recall  . 

Larson  directly.  ^  ^  ^  - 

BY  MR.  BAILEY: 

^  Mr.  Alheg  t'h  , 

1  e  to  show  you  Exhibit  117  __ 
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JUDGE  MATHIAS:  CX-117? 


MR.  BAILEY:  CX-117. 


6  Gy 


(Pause) 

MR.  BAILER:  Which  has  been  admitted  into  evidence 
as  a  registration  certificate  for  PacMan. 


Q- 

b 

A. 

& 

record? 


BY  MR.  BAILEY: 

Do  you  recall  seeing  this  application? 

My  initials  are  on  the  application  — 

Where  are  your  initials?  Can  you  state’  for  the 


A.  On  the  top,  where  it  says  "Examined  By." 

Q.  Do  you  see  where  it  says"date  and  nation  of  first 
publicatoin" ? 

A  Yes,  sir. 

&  Okay,  was  there  any  statement  by  you  as  to  the 

fact  that  the  first  publication  of  PacMan  was  in  Japan  — 

any  statements  relating  to  that  fact  by  you  to  Mr.  Larson? 

X  do  not  remember,  Mr.  Bailey.  I  don't  remember  - 

&  Were  there,,  any  statements  by  Mr. Larson  to  you’ 
about  it? 

A-  Likewise,  i  don't  remember. 

MR'  plaXA:  He  said  twice  -  T  k 

twice  —  i  believe,  did  you 

say  you  don't  remember  twice?  ■ 

JUDGE  MATHIAS:  yes  J 

got  lt  or  h  '  h°  aid'  1  «*"*  the  reporter 

9  or  he  would  have  — 
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MR.  BAILEY:  Yes,  I  think  it's  been  established 


on  the  record. 

JUDGE  MATHIAS:  I  think  Mr.  Plaia '  9^- concern  was 
whether  or  not  the  Reporter  got  that  answer.  * 

MR.  PLAIA:  Yes,  Your  Honor. 

(Pause) 


MR.  BAILEY:  I  have  no  further  questions.  Your 


Honor . 


JUDGE  MATHIAS:  Mr.  Kinney? 

MR.  KINNEY:  I  have  three  on  redirect. 

.  REDIRECT  EXAMINATION 
:  ‘  BY  MR.  KINNEY: 

a  Mr.  Larson,  if  you  had,  been  told  with  regard 

"to  the  Galaxian  or  PacMan  applications  that  the  video  casette 

videotaped  casette  that  was  deposited  with  the  work  was  made 

in  the  U.S.  A.,  would  you  have  recalled  that  fact  of  being 
told  that? 

MR.  PLAIA:  Objection  t  i 

*  3  CUOn'  1  think  he  s  testified 

as  to  what  he  recalled.  It's  _  ^ 

JUDGE  MATHIAS*  Tin 

S-  1  11  overrule  the  objection. 
the  WITNESS:  Please 

rephrase  your  question. 

BY  MR.  KINNEY;  j 

If  you  had  been  told  =  ^ 

Vid60taPe  SUb"lttGd 

in  the  United  sta^r^  ”  aPPUCati°nS  W"S  r6COrded 

*  W°Uld  y°U  have  -called  that  fact? 
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e  $' 

Would  you  have  recalled  being  told  that  fact? 

MR.  PLAIA:  I've  objected  to  this,  Your  Honor. 

JUDGE  MATHIAS:  I  know.  I  overruled  your  objection 

C- 

THE  WITNESS:  I  probably  would  have' recalled 

* 

it, because  we  would  have  corresponded  or  we  would  have 
requested  clarification  of  the  statement  of  publication 
at  Space  3  of  the  application,  which  cited  Japan. 

BY  MR.  KINNEY: 

ft  If  you  had  been  told  that  that  videotape  was 
recorded  after  the  date  of  alleged  first  publication,  would 
you  have  recalled  being  told  that? 

A.  The  answer  is  the  same;  that  we  would  have  corres¬ 
ponded  concerning  that  matter. 

&  And  likewise,  if  you  had  been  told  that  the  videota] 
was  made  especially  for  filing  in  the  Copyright  Office, 
would  you  have  remembered  being  told  that  fact? 

A  Very  definitely. 

MR.-  .PLATA:  I'm  going  to  object  to  that  question, 
too,  Your  Honor.  3 

h  ) 

JUDGE  MATHIAS:  It's  a  little  , 

a  little  late.  I  would  have 

overruled  the  objection. 

BY  MR.  KINNEY: 

&  And  had  you  been  told  that  . 

he  videotape  submitted 

1'  °Psti5ht  0££i"  ais«ibuted. 
have  remembered  being  told  that? 
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MR.  PLAIA:  Objection. 

JUDGE  MATHIAS:  Overruled. 

THE  WITNESS:  If  it  had  —  if  I  ha<f"been  told 
that  it  was  not  publicly  distributed,  I  would' have  questioned 
the  publication  statement  on  the  application. 

MR.  KINNEY:  That  concludes  my  redirect. 

>  JUDGE  MATHIAS :  I  would  ask  one  question.  I 

wasn't  sure  from  your  testimony.  I  believe  you  stated 
earlier  that  you  did  view  the  tape  at  some  time. 

THE  WITNESS:  Yes,  sir. 

JUDGE  MATHIAS:  It  was  in  connection  with  both 
-.the  Galaxian  and  the  PacMan? 

THE  witness  :  In  each  case  where  we  ermine  a 
■Clain,  we  do  vie.  the  tape,  and  I  „o„la  h,Ve  vleued 
yes.  Sir. 

JUDGE  MATHIAS:  All  n'aht*  a 

lght‘  y  ^rther  questions? 

(Pause) 
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MR.  PLAIA:  One  more  question.  Your  Honor. 

FURTHER  RECROSS  EXAMINATION 
BY  MR.  PLAIA:  «_ 

&  Mr.  Albee,  this  is  in  regards  to  Galaxian.  Not 
the  attract  mode,  but  Galaxian.  I  think  you  testified  that 
you  have  viewed  the  tape? 

>  A.  Yes  sir. 

&  Do  you  have  any  recollection  of  viewing  -the  tape? 
*  Mr.  Plaia,  I  view  hundreds  of  tapes  a  week.  I  do 
not  recall  any  specific  details  about  the  tape. 

&  I  guess  the  follow-up  reason  why  you  believe  ■  ■ 
that  you  vi.wM  the  Gala*i»  tape  ,s  because  inlt.ais 

are  on  the  application? 

*■  lt>S  a  matter  Of  course.  yes  sir. 

JUDGE  )MATHIAS :  Any  further  questions? 

MR.  KINNEY:  No,  Your-  Honor. 

MR-  BAILEY:  No  questions. 

JUDGE  MATHIAS:  Thank- 

^  Thank  you  very  much,  Mr.  AlbeeV 

You  are  excused. 

(The  witness  was  excused) 

JUDGE  MATHIAS:  All  n'^4. 

n°W  d°  have  planned,  ^  0thSr  WitneSS6S 

•  "T.  Kinney  for  ^ 

thls  Gening? 

MR-  KINNEY:  x  .  - 

n>ony  and  that's  it  ^  ^  rSSUIne  Mr'  Huang's  testi 

JUDGE  MATHIAS  •  n, 

'  SUri9ht-  <=“  >">»  .i«-  »  son. 
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1  ' '■  idea  of  how  much  longer  you  expect  to  have  fir.  Huang  on  direct 

2  MR.  PLAIA:  Your  Honor,  we  have  Mr.  Dietz  waiting 

3  from  the  Copyright  Office. 

k~ 

4  JUDGE  MATHIAS:  Well,  that's  a  rebuttal  witness. 

I  * 

5  MR.  PLAIA:  He's  here. 

6  JUDGE  MATHIAS:  I  know  he's  here.  He's  here  as  a 

7  rebuttal  witness.  I  want  to  accommodate  Mr.  Dietz,  but  I 

8  have  to  accommodate  Mr.  Kinney  too.  If  you  can  get  together 

9  with  Mr.  Kinney  and  reach  some  agreement,  I  will  abide  by 

10  whatever  agreement  is  reached,  but  I  won't  interrupt  Mr. 

11  Kinney's  case  for  a  rebuttal  witness  at  this  point.  I'm 

12  sorry,  I  would  like  to  accommodate  Mr.  Dietz,  but  I  also  want 

13  to  get  this  case  finished. 

14  -»  an  accommodation  could  be  reached — I'll  put  it 

15  this  way,  Mr.  Kinney,  I  would  very  much  appreciate  it  since 

16  Mr.  Dietz  is  not  an  interested  party  and  is  being  put  to  a 

17  great  deal  of  inconvenience-- 

MR'  PLAIA:  His  testimony  will  be  brief.  You  know 
19  fr“  th"  £‘C“  S°  ““  -  »*■  i„  a  mall  se>g„ent, 

21  judge  MATHIAS:  Well  wh™  a 

lf  When  dld  Y°u  propose  to  put 

22  him  on,  immediately,  right  now? 

23  MR-  pLAlA:  Yes  ■  . 

---  ,  he's  waiting. 

24  JUDGE  MATHIAS;  Mr 

,,  '  nneY '  you  have  anv 

25  ob]ection? 


ACme  RePor»ing  Company 


1.1  rum  *r 


<t‘Y~  3 


MR.  BAILEY:  I  have  no  objection. 

JUDGE  MATHIAS:  All  right.  Then,  we'll  accommodate 
Mr.  Dietz  and  put  him  on  now  out  of  turn.  Wguld  everyone 
like  a  few  minutes  tfreak  before  we  do? 

* 

MR.  BAILEY:  Yes,  that  sounds  like  a  good  idea. 

JUDGE  MATH  I  AS:  Well,  we'll  take  a  few  minutes 

break. 

(Whereupon,  a  brief  recess  was  taken) 

JUDGE  MATHIAS:  Can  we  come  to  order  please? 

I  believe  that  just  before  the  break  it  had  been  decided  that 
we  would  go  out  of  order  and  take  one  of  fir.  Plaia's  witnesses | 

a  Kx-  Dietz-  Would  you  please  call  your  witness,  fir.  Plaia? 

MR.  PLAIA:  Mr.  Bernard  Dietz? 

JUDGE  MATHIAS :  Mr.  Dietz,  would  you  step  f„rward 
please  and  take  the  stand? 

Whereupon, 

BERNARD  C.  DIETZ 

having  been  first  duly  sworn,  was  caiiP, 

called  as  a  witness  herein 

and  was  examined  and testified  as  follows:  ? 

direct  examination 

BY  MR.  PLAIA: 

Please  state  your  name? 

MY  name  is  Bernard  c.  Dietz. 

And'  ^  VOUr  address,  Mr.  Diet2? 


& 

K 

ft 


05  Yardley  Court-  Alexandria,  Virgini. 
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0  f. 

1 

And,  are  you  employed? 

2 

A. 

Yes  I  am. 

3 

ft 

Where  are  you  employed? 

k- 

r  4 

r~ 

A. 

I  am  employed  at  the  Library  of  Congress. 

r 

*» 

5 

• 

ft 

And,  what  is  your  position  there? 

6 

A. 

I'm  a  supervisory  copyright  examiner  in  the 

7 

Examining 

Division  of  the  U.S.  Copyright  Office. 

8 

ft 

Are  you  an  attorney-at-law? 

9 

A. 

Yes  I  am. 

10 

ft 

I'm  going  to  ask  you  to  go  back  to  February  26  or 

11 

the  end  of  February  1980  and  ask  you  if  you  can  recall  having 

12 

a  meeting 

which  was  attended  by  Mr.  Craig  Larson  and  also 

13 

Mr.  Albee 

from  the  Copyright  Office? 

14 

A. 

Yes  I  do. 

15 

ft 

Do  you  recall  where  that  meeting  occurred? 

16 

A. 

It  occurred  in  my  office  in  Crystal  City,  Arlington, 

17 

Virginia. 

18 

ft 

< 

And,  do  you  recall  who  was  at  the  meeting? 

19 

A 

I  was  present,  Mr.  Albee  was  present,  Mr.  Larion 

20 

present  end  for  ,  portion  of  the  meeting,  another  attorney 

-.21 

«»Ployea  at  the  Copyright  Office,  „igeyet  „„  present> 

22 

ft 

M**  •  Allgeyer? 

23 

A 

Yes. 

24 

ft 

C"  YOU  teU  "*  h°”  l°”9  meeting  lest.de 

25 

A 

1  h‘Ve  ”0  the  length  «  „u.  „y 
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best  recollection  is  that  it  took  approximately  one-half  hour 
&  How*  did  the  meeting  come  about? 

A.  At  that  time,  my  position  was  head  c*f  the  Visual 
Arts  Section  of  the  Examining  Division  and  one  of  the  cate¬ 
gories  of  copyrightable  subject  matter  with  which  we  dealt 
were  technical  drawings.  To  the  best  of  my  recollection, 

Mr.  Larson  had  appeared  in  the  Public  Information  Office 
of  the  Copyright  Office  with  an  inquiry  as  to  whether  or 
not  he  could  register  a  claim  to  copyright  in  the  design  for 
a  computer  chip,  a  semiconductor  chip. 

Inquiries  of  this  type  were  normally  referred  to 
me  and  I  received  a  call  from  the  Public  Information  Office 

as  to  whether  or  not  I  could  answer  any  questions  that  came 
up. 

Mr.  Larson  came  up  to  my  office  and  we  had  a 
general  discussion  concerning  copyright  registration. 

&  And,  did  you  discuss  the  computer  chip  in  regard 
to  a, videogame? 

h  ) 

We-the  basis  of  our  discussion  was  the  type  of 
— o„hip  thit  „ay  „  „ay  not  _  bem  that 

chlp  to  "hlch  yo"  ve9is«.«o»  aopll. 

cation.  The  fact  that-  ** 

tnat  the  computer  rhin 

,  cnip  was  in  some  way 

used  in  connection  with  a  vid 

dlsc  .  videogame  w«  ,  part  of  ^ 

discussion  o»ly  .fter  ^  ^ 

&  How  did  the 

videogame  become  a  part  of  the 
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discussion? 


A.  At  the  time  of  our  meeting,  it  was  not  the  policy 
of  the  Copyright  Office  to  register  claims  to^copyright  in 
the  designs  for  the  topography  of  a  semiconducter  chip.  It 
was  at  that  time  and  I  believe  it  still  is  the  position  of 
the  Visual  Arts  Section  that  these  are  utilitarian  articles 
^ which  are  not  eligible  for  copyright  registration  as  such.' 

Mr.  Larson  then  mentioned  that  the  chip  was  used 
in  a  videogame  and  that  it  actually  displayed  original 
graphic  material.  The  example,  I  believe  it  was  involved 
in  the  Galaxian  game  or  something  like  that  which  involved 
spaceships  and  little  monsters  from  outerspace  which  were 
very  distinctively  configured.  . 

And,  our  discussion  evolved  along  the  line  as  to 
whether  or  not  there  was  so™  way  a  copyright  registration 
could  be  made  to  cover  these  graphics. 

0  Did  you  discus,  the  Intel  Decision  with  him? 

K  IMhl  Decision  in  the  content 

that  we  would  not  reqister  „  •  5 

egister  a  claim  to  copyright  in  the 

topography  of  the  semiconductive  chip. 

*  ^  have  a  deposit  with  him  and  an  aPPlication 

aU  ready  to  file  when  you  had  ^ 

K  1  tri6d  ver^  very  hard  to  recall  th^  a  . 
life  of  me  t  „  3nd  f°r  the 

'  ann0t*  1  Si^V  cannot  remember  whether  I 

actually  handled  a  chip  or  a  drawing  of  one  Id  h 

s  one.  I  do  know  that 
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X  did  not.  at  that  time  see  a  copy  of  the  graphics  that  I 

recall,  X  do  not  recall  seeing  at  that  time  an  application 

Xt  was  my  recollection  that  his  inquiry  at  that  point  was 

* 

an  exploratory  one,  rather  than  an  attempt  to.  make  a  formal 
filing  at  that  time. 

&  Were  your  discussions  with  him — could  they  be 
^characterized  as  hypotheticals? 

A.  Not  really  hypotheticals,  because  we  were  talking 
about  specific  registration  practices  in  Visual  Arts  Section 
and  the  specific  practice  we  were  discussing  is  the  inability 
of  the  Copyright  Office  to  register  claims  to  copyright 
m  the  topography  of  the  semiconductor  chip.  The  question 
was  very  specific,  it  wasn't  hypothetical. 

&  Do  you  remember  Mr.  Larson  having  a  tape  with  him? 

A*  No  I  don't. 

*  yOU  c*11'*  the  meeting  by  Mr.  S1be.  or 

did  you  call  him  in? 

*■  1  Can°a  "r-  Mbea'=  supervisor  and  with  the 

station  that  someone  „bo  sorted  in  tbe  section  that’deais 

Wlth  aUalOVi‘“al  "“kS  *“  Pictures  be  present  to 

discuss  certain  deposit  reqistr*^ 

on  Practices  for  works  of 

that  type, 

^  And,  who  came? 

*■  Mr.  Albee . 

6  And'  you  remain  in  thP 

the  meetlng  with  both  of 
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"  them? 


K  only  to  a  very  short  point  in  time  after  that,  after) 

.  Larson  left  my  office; to  discuss 


21 

22 

23 

24 

25 


which  Mr.  Albee  and  Mr 
other  matters  on  their  own. 

r 

* 

Q.  Do  you  know  where  they  went? 

A.  No  I  don't. 

Q.  okay,  you  have  related  that  the  game  had  monsters 
and  it  was  a  space  game  and  spaceships — can  you  reach  back 
in  your  memory  and  tell  me  how  you  became  aware  of^  that 
during  the  meeting? 

A.  I  recognized  the  name  of  the  videogame  when  it 
was  mentioned.  At  some  point  in  our  discussion,  it  was 
mentioned  that  this  chip  was  used  in  a  videogame. 

Q.  Had  you  seen  the  Galaxian  game? 

A.  I  played  them  many,  many  times  with  no  success 
at  all. 

Q.  Were  there  any  discussions  about  videotapes  during 
the  meeting? 

/  A  We  discussed — the  word  "videotape"  came  up,  yes. 

*  ') 

20  II  We  discussed  the  possibility  of  making  a  copy  of  certain 

material  by  using  videotape  as  a  medium. 

0  Was  that  discussion  geared  towards  figuring  what 

•  deposit  could  be  vith  the  .pplication-with  ’the  eventual 


application? 

A  Yes. 
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'  #  Ma,  was  that  expressed  to  you  by  Hr.  Larson  »s, 

being  an  application  for  a  videogame? 

A  No.  t  ' 

q.  how  was  it  expressed  to  you? 

A.  The  basic  problem  we  were  discussing  was  whether 
or  not  those  animated  graphics  could  be  captured  in  such  a 
manner  that  we  would  have  a  copy  that  would  serve  as  a  basis 
fior  some  type  of  registration  in  the  Copyright  office. 

6  Now,  did  you  during  your  theoretical  conversation 

mention  coreography? 

A.  I  don't  recall. 

Q.  Do  you  remember  making  an  analogy  between  a 
videogame  and  a  motion  picture  of  a  coreography? 

A.  No  I  don't. 

MR.  PLAIA:  That  concludes  my  questioning,  Your 


Honor. 


JUDGE  MATHIAS:  Mr.  Kinney? 
MR.  KINNEY:  One  question. 


CROSS  EXAMINATION 


BY  MR.  KINNEY: 


Q.  When  you  were  discussing  with  Mr.  Larson  the 
videotape,  was  Mr.  Albee  present  at  that  time,  if  you  can 


recall? 


A-  It  was  at  that  time  that  I  called  Mr.  Albee’ s 
supervisor  so  that  if  we  discussed  any  type  of  deposit  or 
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it 

,  of  deposit  procure  that  would  involve  a 

,  videotape  that  sopoone  who  dealt  with  this  deposit  and 

3  registration  was  present.  Mr.  hlbee  worked  in  the  performing 

,  Arts  Section  that  normally  examines  videocooids.  It  was  for 

.  that  reason  -that  I  ask'ed  that  someone  be  present. 

5 

MR.  KINNEY:  That’s  all.  Your  Honor. 


JUDGE  MATHIAS:  Mr.  Bailey,  do  you  have  any 


g  questions? 


CROSS  EXAMINATION 


BY  MR.  BAILEY: 

^  q.  Mr.  Dietz,  I  just  want  to  be  clear  on  something. 

12  Mr.  Larson  had  initial  contact  with  the  Copyright  Office 

13  before  the'Galaxian  was  with  you? 

14  A.  My  recollection  is  that  his  initial  contact  was 

with  one  of  our  public  information  officers  who  then 

16  referred  him  to  me.* 

yj  0-1  see.  And,  -then,  subsequently,  you  called  Mr. 

18  Albee's  supervisor  after  you  obtained  what  the  nature  of 
ig  his  deposit  would  be? 

20  ^  Well,  we  hadn't  established  what  the  nature  o^ 

21  the  deposit  had  been.  What  we  were  doing  is  we  were  rangina 

22  from  a  very  specific  discussion  as  to  the  registrability  of 

23  a  semiconductor  chip  to  some  alternative  or  other  means  of 

24  making  a  registration  and  at  that  point  it  was  more  or  less 

25  a  brain  storming  type  discussion  where  a  number  of  - 
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possibilities  were  raised  and  shot  down  and  so  forth. 

2  I  ft  j  see.  So,  is  it  your  testimony  that  Mr.  Larson 

.  j  a  rpnister  the  computer  chips'5 

3  stated  to  you  that  he  intended  to  leg 

4  ».  „y  recollection  is  that  the  initial 'attempt  was 

5  register  a  claim  'to  copyright  in  the  actual  topography 
<3  of  the  chip. 


Q.  I  see. 


8  > 


A.  That  would  have  been  the  preference  of  the 


9  applicant  at  that  time.  But,  I  don't  recall  there  being 

10  a  formal  application  prepared  at  that  time  ready  for  filing. 

11  I  It  was  more  in  the  nature  of  an  inquiry,  of  could  this  be 

12  done.  And,  the  answer  was  no. 

ia  ‘  0.  I  see. 


15  Honor . 


MR.  BAILEY:  I  have  no  further  questions,  Your 


JUDGE  MATHIAS:  Mr.  Plaia? 

MR.  PLAIA:  I  just  have  one  further  question,  Your 


18  Honor. 


,  '..  '  REDIRECT  EXAMINATION 

BY  MR.  PLAIA: 

Q.  Now,  you  mentioned  that  somebody  from  the  General 
Counsel  s  Office  was  at  the  meeting  also? 

A  No.  Mr.  Allgeyer  is  an  attorney-advisor  attached 
to  the  Visual  Arts  Section.  The  examining  division  has 
amining  sections  within  it  and  each  examining  section  has 
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'  '  if  **  „. 

.fV,;n  the  section.  The 
its  own  attorney  advisor  worhrn,  withm  , 

„  ^  rpnpral  Counsel,  s 

function  is  different  than  that  of  our 

k- 

staff. 

6  what  was  his  contribution  to  the  meeting?  ' 

j.  He  was  there  primarily  as  an  observer  because  he 

was  interested  in  this  field. 

MR.  PLMA:  I  have  no  further  questions. 

JUDGE  MATHIAS:  Thank  you  very  much,  Mr.  Dietz. 

You  are  excused. 

THE  WITNESS:  Thank  you. 

(The  witness  was  excused) 

judge  MATHIAS:  We  are  adjourning  now  for  an  hour. 
VJe  will  adjourn  until  6:30  p.m.,  at  which  time  Mr.  Kinney 
will  put  on  Mr.  Huang. 

(Whereupon,  at  5:26  p.m.,  the  hearing  was  recessed 
to  reconvene  at  6:30  p.m.,  this  ‘same  day,  September  25,  1981) 
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